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Introduction 
 

Like anywhere else in the world, the Real Estate Industry in Namibia is a vital part of the 
economy. However, it is a fast changing and dynamic environment, with well-equipped 
property professionals being essential to the industry. 
 
Many agents enter the industry with no formal training and a long, lonely road ahead. In 
a competitive industry a large percentage of these agents do not survive the rigours and 
pressures of real estate and leave disillusioned. This in turn may lower the professional 
image of the industry in general. If the property industry in Namibia is to upgrade its 
image, it is imperative that estate agents who intend to enter the profession should 
receive ongoing training and motivation after beginning their career by passing the Board 
exam. This guide should assist both new and experienced agents alike in fulfilling this 
need.  
 
From combined experiences and research we have structured this hands-on, practical 
guide. It is structured in logical order of activities: Sellers, buyers, the sale (including 
negotiation aspects and the contractual requirements), utilising your own potential, as 
well as related legal and financial matters. Questions of practical relevance often arise 
about aspects of property transfers and related matters in general; in this guide we 
attempt to discuss these matters. We are therefore confident that this comprehensive 
and highly informative guide to selling real estate in Namibia will prove to be an 
indispensable accessory to every estate agentôs successful sale.  
 
Although well researched, the purpose of Immobilien is not to be an all-inclusive source 
of information regarding the real estate industry in Namibia. As this is a broad field with 
no set borders, we rather like to think of it as a living work and intend to update, expand 
and develop it over time. Therefore we will appreciate input from you and the different 
role players related to the industry. 
 
Combined with your hard work and underscored by integrity, we hope that Immobilien 
will assist you to achieve the satisfaction of success and reap the rewards of consistent 
earnings and professional pride.  
 
Good luck to you all ï abundant opportunities are out there! 

 
JACO JACOBS  
 

Qualified Realtor 
Legal Practitioner & Conveyancer of the High Courts of South Africa and Namibia 
Theunissen, Louw & Partners 
Windhoek, Namibia 
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About this Guide 
 
Because a property transaction involves a great deal of money, it requires a great deal of 
responsibility and skill from the estate agent. Although general skills are tested by the 
examination to qualify as agent, your standing as estate agent in the community will depend 
on your professional level of skills and knowledge. You must be willing to continuously 
develop yourself by attending seminars and doing research about the industry, to enable you 
to satisfy clients from both a moral and professional viewpoint.  
 
It is one of the primary objectives of the Institute of Estate Agents in Namibia to educate 
estate agents with meaningful literature, seminars and training methods to help you to adapt 
to this highly competitive, rapidly changing and increasingly demanding business scene.  
 
Well educated and professional estate agents can indeed successfully contribute to the social 
and economic upliftment of our industry, country and people. An estate agent also becomes a 
valued member of the Namibian community and is as important to its general well being as 
the local vet, doctor, banker or accountant.  
 
In the past there has been a great need for a practical, informative and market-effective 
publication based on local conditions and problems ï a publication which would teach all 
estate agents, both experienced and inexperienced, most of what they need to know about 
selling property in Namibia.  
 
Immobilien is that publication! 
 
Various chapters cover a wide spectrum of topics, all of them vital to the success of any 
person involved in the selling of property. With this publication available, no agent will be ill-
informed or ill-trained. With the rapidly changing and sophisticated property market we are 
experiencing higher demands. Therefore an ever increasing level of competence and 
professionalism would be required from agents. In Immobilien, Mr. Jacobs did not only 
recognise these demands, but also set out to satisfy them. Therefore, it should certainly 
become compulsory reading for all estate agents. 
 
Enjoy the privilege of selling Real Estate in Namibia. 
 
 
RIAAN POTGIETER 
President of the Institute of Estate Agents in Namibia 
 
 
 
 
ISBN 978-99945-68-42-0 
EAN 9789994568420 
Published by: 
The Institute of Estate Agents in Namibia 
E-mail: marianne@prowealth.com.na 
 
Printed and bound by: 
Xtreme Print & Stamp, Windhoek 
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© This guide is protected by copyright and no part thereof may be copied or duplicated by any means. 
First publication June 2008  

Although every care is taken to ensure the accuracy of the contents of this 
guide, please note:  

 
¶ We make no claims, promises or guarantees about the accuracy, completeness, 

or adequacy of the information contained in this guide or references made 
herein. 

¶ This guide is not offered as legal or financial advice. As legal and financial 
advice must be tailored to the specific circumstances of each case, and laws are 
constantly changing, nothing provided herein should be used as a substitute for 

the advice of competent counsel or financial advisor. 
¶ No responsibility can be accepted for any errors, whether caused by negligence 

or otherwise, or for any loss  however caused or sustained, by any person who 
relies on the information contained herein.  
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Chapter 1 
 
 

Sellers 
 

Plan your work and work your plan 
 
 
 
 

1. 1. Prospecting 
 
 

1. 2. Mandates and Pricing 
 
 

1. 3. Marketing and Service to Sellers 
 
 

1. 4. My Commission 
 
 

1. 5. Sourcing Sellers 
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1. 1 Prospecting 
 
The World Dictionary describes prospecting as ñthe exploration of the probability of success or profitò. In 
other words, you are searching for success by increasing your list of potential buyers and sellers. Like 
prospecting for gold or diamonds, prospecting in the Real Estate Industry also has to do with your 
outlook and expectation to discover profitability through exploring. Prospecting will enable you to always 
have a list of potential buyers and sellers to follow up on. The initial ñleadò that eventually develops into: 
 
1. Identifying a seller and property (mandate) 
2. Identifying a buyer 
3. Bringing them together and negotiating a successful deal. 
  
 

What is Prospecting in the Real Estate Industry? 
 
 
Real estate clients come in two types: suspects and prospects.  
 

¶ A suspect is someone who appears to fit your target market or shows some interest in what you 
have to offer.  

¶ A prospect is someone who has the money, the authority and the desire to become your customer.  
 
The function of prospecting is to identify and attract suspects and then convert these suspects into 
prospects. Therefore your typical prospecting objective is to get appointments with partially qualified 
prospects in order to fully qualify them.  
 
Real Estate exploring is a quest to increase your list of potential buyers and sellers. Without it, there 
would be very little sales activity at all. 
 
Explore the following Avenues: 
 

¶ Ask existing clients for leads 

¶ Direct canvassing 

¶ Personal observations and networking from day-to-day attentiveness (sport and socials) 

¶ Company leads and past clients of agents who have left  

¶ Referrals from other salespersons 

¶ Coupons, newsletters, circulars and brochures 

¶ Shows and exhibitions 

¶ Spotters, assistants and junior salespersons 

¶ Family, friends, colleagues and their prospects 

¶ Centres of Influences ï own clubs, contacts and social groups 

¶ Professional Bodies 
 

You may not be the most experienced Real Estate agent in the business but if you become well known 
and respected, you could become the best just by ñbeing thereò. If someone thinks of Real Estate, they 
must think of you and your name. You must be their ñFirst Choice Agentò.  
 
Real Estate prospecting is not something you do when you have time or something that you rely on 
others to do for you. Prospecting should be a lifestyle to you. Unfortunately many agents make simple 
mistakes that deter them from doing the prospecting (and business) that they should do.  
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Mistakes to avoid: 
 

1. Not prospecting regularly and systematically; 
2. poor attitude; 
3. not following up leads; 
4. not asking for referrals; 
5. discontinue once there is activity; 
6. prospecting without sense of urgency; 
7. not being persistent; 
8. wasting time with unqualified suspects.  

 
 
 
When prospecting, there are a couple of specific things you want sellers to know about you: 

 
As you are dealing with one of the most valuable assets of a person, the seller obviously wants to know 
that he/she can trust you. A seller who puts his/her property in the market will only prefer to entrust the 
marketing to you if they know: 
 

¶ about you; 

¶ that you are ethical and honest; 

¶ that you are professional in your knowledge and conduct; 

¶ and that you are successful.  
 
Once you have achieved this, you will undoubtedly be his/her first choice estate agent. 
 
Remember: If you do not promote yourself, something terrible happens ï nothing! 
 
 
 
 
 
 

 
 

Farming your Area: 
ñSowing seeds for the futureé.ò 

 
Immovable property is usually one of a personôs most valuable assets. Sellers will obviously prefer 
entrusting the marketing of their property to an established, well-known, honest, professional and 
successful estate agent. Real estate farming is the process of making yourself known to a specific 
target group, area or market segment. The aim is to become a first choice agent for homebuyers, home 
sellers or other real estate investors. Real estate farming is a long time investment in both time and 
money, but it is well worth it in the end, as it will help you to develop business on a regular basis. 
 
Although not all agents who took part in the survey agreed to the concept of ñfarmingò a specific area, 
the majority was under impression that Windhoek is indeed a city and therefore the farming concept is 
of utmost importance to make yourself known as an estate agent. However, you must go beyond 
making yourself known; you must develop a thorough knowledge of the area in which you work.  
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Tell the world who you are and what you do.  

Market yourself above all else. 
 
 

How do you make yourself known? 
 
Start with the Numbers in Namibia:  
 
Conventional Transfers that were registered in the Deeds Registry over the last three years were as 
follows: 
 
 Conventional Transfers Sectional Title Transfers  Total  
 
2005  7 984    1 463      9 447 
2006  9 356    1 589    10 945 
2007  7 414    1 844      9 258 
 
It is estimated that a total of almost 20 % of properties change ownership each year. That means it can 
be assumed that there may be around 45 000 available title deeds and possible sales in Namibia. (CC 
and Company transfers registered with Trade and Industry, as well as Trust transactions not 
included in calculations) 
 
Like the rest of southern Africa, Namibia is no exception when it comes to urbanisation and the growing 
need for more land. Across the region, governments are realising this and are dealing with it as a 
matter of urgency. The idea is to increase the number of free hold titles. Because of the growing 
population (and potential purchasers), the available title deeds in Namibia are increasing each year. It 
seems like there are more opportunities for success in today's market in Namibia than ever before. 
There is more land available, more people and more available credit for them to buy property.  
 
 
 

This means: 
There are endless possibilities for agents to be part of a sale each year and opportunities are 

continuing to increase. 
 
 
 
If you target 1000 of these properties, you could potentially sell 200 in that year. Generally, an agent 
should be in a position to effectively make himself/herself known in an area of 1000 properties. With 
some assistance and experience it will eventually be possible to make yourself known in a bigger area. 
However, the size of the area should initially be limited to ensure the best results.  
 
When it comes to farming (marketing yourself in the Real Estate industry), the shotgun approach in 
marketing will not work for you. The magnitude of the task of making yourself known all over the place 
can easily leave an agent feeling despondent. This despondency can lead to a decrease in motivation, 
which in turn can result in failure.  
 
Therefore: Start with a smaller target area, work this area constantly and correctly and then consider 
enlarging your market. These small steps of constant effort will eventually ensure that you reach your 
goal. 
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Introducing yourself to the Market: 
 
Remember: It is not the giant leaps of passion that build one up ï but rather the small steps of 
consistent effort taken one step at a time. 
 
After identifying your target area, start by introducing yourself. In order for you to become known and 
remembered, your goal should be to reach all property owners in the targeted area at least twice a 
month. Do not wait for homeowners to decide that they want to sell. You have to promote action in 
various ways, which includes making suggestions to them at certain phases of their lives about the 
possible benefits of selling portions of their properties or even selling and buying a more suitable ñlock-
up-and-goò.  
 
To reach someone means to make contact in general, whether by letter, note, flyer, pamphlet, 
telephone or personal contact. This task may seem huge, but is easier once the task has been broken 
down into a manageable system. Once you have started an introductory campaign with flyers, make 
use of a map to break your area down into manageable zones.  
 
 
1. Business Cards 
 
A business card is an important tool to help market your services. It is more than just a placeholder for 
your phone number and company name. It is an easier way for potential clients to find your business, 
refer you to others, to remember you and to recall what you do. Always have a business card ready and 
do not be shy to hand them out. 
 
For the design: It must be clear, easy to see and easy to read. Remember to use the same logo on web 
sites, brochures and flyers, as well as other means of advertising.  
 
Even though it may be more expensive, try to print on the back also, even if it is just to list your 
companyôs mission statement. Combine this with small headings like: ñcame by with a clientò, ñhave an 
offer readyò, ñplease phoneò, etc. 
 
 
 
2. Flyers 
 
Well designed flyers can be of great assistance when making yourself known.  
Images such as digital photographs of the land you are marketing will be a good way to convey 
necessary information to your clients. Try to use an easily recognisable leaflet with a consistent layout, 
colour, company logo with contacts, catch phrases and messages (without saying too much), by which 
the recipient will remember your name. This is all that you are aiming to achieve.  
 
Even though your flyer will mostly be thrown away almost immediately, after the third flyer your name 
will be synonymous with real estate in that area.  
 
Besides introduction, flyers have other functions. Flyers can be used as newsletters and information 
sheets (statistics of sales, new developments, testimonials from clients, etc). You can also add 
something like this: ñI have recently sold the following houses in your area: é.ò (See sample add). 
 
Remember: Finding the right flyer printing/design service and leaflet distributor is imperative to the 
success thereof.  
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3. Newsletters 
 
Newsletters are a good way of keeping contact with existing clients, as well as being handy prospecting 
tools. However, not every recipient would necessarily appreciate and read a newsletter. When 
gathering ónewsô for a newsletter, an agent must consider if the story is significant to the real estate 
industry ï if the story is controversial, even better!  
Also include valuable tips for buying property or financing in your newsletter. Should a story be of any 
significance to the industry, make sure that the story is timely. Is the topic on everyone's mind these 
days? Issues such as new legislation, zoning or a recent interest hike may be newsworthy. For a story 
to be newsworthy it must contain information that is new/recent. Whatever your publishing schedule 
(weekly, monthly, quarterly), every story you publish should deal with events that occurred since your 
last newsletter and not before. 
 
Boring newsletters will not only end up in the rubbish bin but they will also annoy recipients. 
 
 
4. Phone Calls 
 
The telephone is effective when used efficiently, sparingly and within the framework of a plan. Always 
have a plan and purpose before phoning. At this stage you need a short, respectful and non-threatening 
call to introduce yourself. You just want to offer assistance for real estate needs in the area and 
therefore make sure not to initiate major business proposals. At this early/introductory stage it is 
important to avoid any confrontation. 
 
 
5. Knocks 
 
Visit your area to meet and get to know your owners. This is especially good if you can combine it with 
a personal gift or valuable information like a fridge magnet, perhaps containing a calendar, school 
timetable, and/or emergency contacts for your area. Be sure never to overstay your welcome and 
always show enthusiasm when you offer your assistance for their real estate needs. 
 
During conversations, try to comment (without sounding effusive) on things you noticed about the 
property. Comment about things like the pool, braai area, patio, roses, etc.  
 
Whenever you have had contact with a potential client, remember to show appreciation for their time 
spent with you. One way of doing so is with a simple follow-up note or call.  
 
Obviously you want to be remembered, therefore make sure that not only your name and contact 
details appear on all flyers and newsletters, but also your picture. If your campaign is consistent, 
professional and non-threatening to the property owner, you will receive the benefit of increased 
business.  
 

6. Host a Community Event  

Consider hosting events in your territory where you arrange to have experts talk to the people in the 
community about important issues that they want to know about. If there are any proposed changes in 
your area that your local government officials are considering, such as zoning changes or construction 
projects being proposed, these could be very controversial in your territory. A hosted event to discuss 
these matters could be well attended and add to your credibility in the industry.  

Arrange for speakers like government officials, attorneys and tax experts to talk about these issues. 
People that attend such events, where the most recent real estate news and strategies are discussed, 
can very likely be people looking to buy or sell real estate in your area in the near future.  
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When hosting events like these on a regular basis, you have the opportunity to rise above other real 
estate agents and competitors in your area. Your prospects will feel that you provide them with value on 
an ongoing basis. Naturally, when you host events like these, there should be a big banner at the front 
of the room with your name, company and phone number on it as the person responsible for putting it 
all together. Because it is your event, you also get to stand up and say whatever you want to in front of 
the prospects. This is a great opportunity for publicity, enhancing your image and also mentioning a few 
words to them about the current real estate market, which may land you some new business before 
everybody goes home.  

When you focus on doing things for your prospects that provides value to both them and the 
community, you rise to a whole new level as an agent in their minds. Many of the other agents may just 
be focused on getting their prospects' business when they're ready to buy and sell. You, on the other 
hand, through providing your prospects with value on an ongoing basis, have a better chance of 
becoming the ñFirst Choice Agentò they'll want to work with when it is time to move onto their next 
transaction.  

 
7. Radio as Media 

It comes as no surprise that up to 95% of all consumers listen to the radio. However, this should 
certainly not be the only advertising method used by an agent. When possible, it should be a portion of 
your advertising budget. Besides the costs involved, the secret is to get a professional script writer (and 
voice) to create the perfect advertisement.  

 
8. Yellow Pages 
 
If you think the yellow pages are old fashioned, think again. If you know how to use them, the Yellow 
Pages can be incredibly valuable. The internet will most probably be the next generation of the yellow 
pages. For now, you want your name to become synonymous in the real estate industry. Besides daily 
newspapers, this is the most likely place for newcomers in town to look for an estate agent (as well as 
those local prospects looking for rentals). If you can understand the mindset of your prospect in their 
moment of need, you will dominate your heading year after year.  
 
Remember to go for matching logos but, more importantly, focus on the attention grabber in the 
heading of your add: ñNeed a house, we have the listings!ò Forget about the nice pictures; rather use 
the space for information you want to convey to prospects. 
 
 
 
 

Most agents fail because  
they do not practice what they know. 
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1. 2. Mandates and Pricing  
 
Your main goal within this farming area should always be to:  
 

- Obtain correctly priced sole mandates 
- Market the property professionally 
- Source a buyer 
- Negotiate a satisfactory Offer to Purchase 

 
A mandate is nothing more other than an authorised instruction from a client to render a particular 
(agency) service to that client. On acceptance, it is a binding contract between the client and agent.  
 
Generally mandates need not be in writing except for: 
 

1. Sole Mandates 
2. Mandate which embodies a Power of Attorney 

 
It is, however, better business practice to record all mandates in writing, as this avoids later disputes 
regarding the terms thereof.  

An estate agent is said to have a mandate when he/she accepts an instruction or authority from a client 
to render a particular estate agency service for a client. On acceptance of the mandate, a legally 
binding contract is established between the estate agent and his/her client. 
 
A person is entitled to appoint as many estate agents as he/she wishes, unless he/she has given a sole 
mandate to a specific estate agent.  

 
Sole or Open Mandates? 
 
Should more than one agent be instructed by the same client regarding the same property, each agent 
has received an ñopen mandateò and no one can claim to have the sole right of marketing it. 
 
In the case of a sole mandate, the client agrees to the following: 
 
1. Appoint only that specific agent to sell or let his/her property. 
2. Not to appoint any other agent before expiry of the time mentioned in the contract. 
3. Client may still sell his/her own house. 
 
Sellers should limit the period of a mandate to between 45 and 90 days, rather than the three to six 
months which some estate agents would like. Depending on the wording, a sole mandate can also have 
the effect that owner is not entitled to market and/or sell the property himself/herself. 
 

Why a Sole Mandate? 
 
Sellers sometimes incorrectly assume that their property will sell faster and for a better price when it is 
ñout there on the open marketò. The misconception is that if the property is represented by more agents, 
it is exposed to more buyers. This, however, is not so. There are a number of advantages to having a 
Sole Mandate: 
 

¶ Having it in writing means you have a more committed seller, who is more willing to cooperate. 

¶ It allows you to carefully plan your timing and marketing strategies to launch the property onto 
the market. 
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¶ Other agents may quote and advertise different prices and reasons for the sale with or without 
the sellerôs permission. This downgrades both the property and the final selling price.  

¶ You can allocate a bigger budget for marketing from the agency. No estate agent will put in 
maximum time, effort and money to market a property that could be sold by someone else.  

¶ It reduces commission disputes and is the only way that you can ensure receipt of your 
commission if you do your job properly and fulfil the terms and conditions of the mandate. 

¶ It provides more time to go for the highest possible price and find a better qualified buyer. 

¶ It controls viewing access through one agency, which also reduces security risks. 

¶ It ensures responsibility and accountability. 

¶ It ensures consistency of price during the marketing period. 

¶ It ensures that there is no ñover-exposureò of property. Buyers may easily realise the property is 
listed with several agents and then make the assumption that it is overpriced and hard to sell. 

¶ A seller can end up not knowing what is happening regarding the marketing of his/her property, 
because no estate agent has bothered to report back to the seller with meaningful information. 
Estate agents working on the property may well believe that the seller will divulge the 
information to their competitors, who will use it to achieve a sale for their own account. 

¶ All in all, it is a more organised and controlled way of marketing. 
 
Note that a seller is under no obligation to sell the property to anyone introduced by you, even if the 
terms seem to be acceptable according to the mandate. However, if the mandate is worded in such a 
way that the seller will commit a breach when not selling or refusing to sell, it may well constitute a 
breach of the mandate agreement.  
 

Open mandate 
More than one agency is allowed to sell a personôs property and the first to introduce a buyer and 
negotiate an agreement gets the commission. This mandate also allows the seller to sell the property 
himself/herself without having to pay commission to an agency. 

 
Exclusive mandate 

With this mandate, the agency is entitled to the commission no matter who sells the property during the 
period of the mandate or during a specified period afterwards (the seller should be made aware of this 
period). 
 

Open Mandate after expiry of a Sole Mandate 
See Regulation 3 of the Code of Conduct regarding mandates in general and more specifically 
regarding expired sole mandates and the option to renew.  
 

 

The Role the Estate Agent plays: 
 
In todayôs market, many homeowners are considering selling their homes alone or without the help of 
an agent. You as an agent have to convince them that selling or buying a home is not a simple 
procedure. It involves large sums of money, stringent legal requirements and the potential of costly 
mistakes. To complete the real estate transaction requires an organised, step-by-step approach that 
many homeowners just do not have the time, skill or experience to carry out.   
 
After trying to ñgo it aloneò, many people eventually reconsider and enlist the services of an agent who 
can indeed provide a variety of valuable services. This is where you come into the picture. 
 

¶ The first choice agent services the buyerôs and sellerôs requirements, follows up, follows 
through and keeps everyone informed. 

¶ Like the proverbial oil on troubled waters, he/she keeps buyer and seller emotions at 
manageable levels. In the sale of homes, sellers can get very emotional, particularly if they 
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have been in occupation for many years. They may eventually be seeking reasons not to sell. 
Your job is to be a calm and soothing influence.  

¶ You need to positively encourage buyers and sellers to accept prevailing market conditions by 
educating them factually. There is nothing worse than raising false hopes, giving distorted 
valuations, or building castles in the air. Apart from the fact that this may lead to court action 
against you, it is most unprofessional and a direct contravention of your ethical obligations.  

¶ You need to persuade buyers and sellers that their trust in the estate agent is not misplaced, 
that the action taken by the estate agent is in their best interest, and that such action speaks 
louder than words. Be a doer not a talker. Do what you say you will do and do not break your 
promises.   

¶ In the process of winning the publicôs trust, you also need to educate them on various matters 
regarding the industry. Much of the negative image attributed to the industry (and agents) 
comes from uninformed members of the public and should be corrected.  

 
 
 
Try to point out the possible hidden hazards and why you/your agency will be the solution to the 

problems. You should always try to sell solutions or to sell by solving specific problems.  
Find the problem (need) and then sell the solution. 

 

 
 
First of all:  
 
By using the correct methods, you as a property professional will assist in establishing the selling price 
within the current market value. Many sellers have unrealistic expectations regarding the value of their 
property. Sometimes there is also the perception that the amount of money they spend on ñextrasò in 
and around their homes will enhance the value and therefore enable them to obtain a higher selling 
price.  
 
After years when property was in such high demand that sellers could almost name their price, we have 
entered a tougher, more realistic phase where true value is governing market behaviour. It is no longer 
about perceived value in the face of unstinting demand, but rather about good value for money. 
 
If a property is incorrectly priced in this market, it will not sell and will become tainted after being 
advertised for months on end. Perceptions that there is something wrong with the property ï apart from 
its inappropriate price ï is one of the most dangerous things that can happen in a market like this, 
where buyers are looking for real value for money. 
 
 
In short:  
Should a property be listed with too high a price, there will most likely not be a sale.  
Should the price be too low, the seller loses out on a valuable investment.  
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Marketing the property  
 
When it comes to marketing their property, an agent is essential. You should take care of issues such 
as show days, as well as advertising the property in newspapers and other publications. You should 
also be a good source of information on matters like zoning, possible subdivisions and other 
environmental issues not always known to the general public.  
 
Inform the seller that once a buyer is found, your work is not done and that you will play a further 
important role in completing the deal. These duties include negotiations, offers, counteroffers, 
contractual matters and many more.  
 
After all, you need to convince the seller that there are indeed distinct advantages to working with an 
agent like you who is well educated, knowledgeable and experienced in this field. 

 
Remember: 

 
Never Over-Promise: You want to win the sale so badly and feel an overwhelming temptation to shave 

a few days off from the promised delivery time.  
However: Your future is always at stake and it is totally dependent on your trustworthiness.  

Even if it costs you a sale now and then; always under-promise instead! 
 
 

Why should a Seller use you? 
 
A Sole Mandate and an Employment Contract do not greatly differ from each other. No seller will be 
willing to employ you as agent and trust you with such a valuable asset without good references. 
Sellers are looking for the following: 
 

¶ Proven track record of your sales, rewards and recognitions. 

¶ Agents who specialise in a specific area, neighbourhood or property type. 

¶ Your marketing plan and how often you will have an open house. 

¶ Testimonials from other/past clients. 

¶ What market share you are enjoying in your area. 

¶ Average days your Sole Mandates are on the market. 

¶ Average differences between asking prices and selling prices. 

¶ Number of properties sold and the N$ value thereof. 

 
 

Why should they use your Agency? 
 
It is true that you are known by those you associate with. Therefore, the reputation and standard of 
service of your agency is more important to the seller than the size of your organisation. 
Sellers are normally convinced or ñimpressedò by the following factors regarding an agency: 
 

¶ Agencyôs market share in the region (number of listings with the agency, average sales each 
month). 

¶ How long an agency has been in the business. 

¶ Training and registration of agents. 

¶ Number of agents and assistants working in the office. 

¶ Ethics and professionalism of agents in general. 

¶ Profile of the principals.  

¶ Credibility (ñGood Nameò).  

¶ Overall networking in the industry. 
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¶ Referrals, well-known people as clients and well-known properties listed and sold by the 
agency. 

¶ Marketing strategies.  

¶ Appearance of agents, office buildings and vehicles. 
 
If your company has a specific brand, take full advantage of the goodwill. Live that brand story and 
make sure to sell it. Put in a story about ñthe way we do business or about ñour visionò, or ñthe 
experience our team offersò. In short, make it a striking story about your ñbrandò. Know your story, make 
it your own, use it and make sure to tell it.   

 
 

ñNone of us are as smart as all of usò 
 
 

Pricing 
 
According to recent estate agentôs surveys, not all properties are currently sold at the asking price of 
the sellers, since some of the houses are sold at prices below the asking price. Market value (price a 
willing buyer will pay) primarily determines the selling price of houses. Estate agents should be well 
informed and use the correct methods to establish market values and the subsequent selling price of a 
property. To intentionally value a property incorrectly to secure a mandate contravenes the estate 
agentôs Code of Conduct. 
 
There are three ways of establishing Market Values: 
 

1. Comparative Market Analysis 
2. Comparable Cost 
3. Income Generated  

 
You need to ensure that you list properties at market related prices. Remember that sellable properties 
build confidence and properly satisfy buyer and seller demands. The correct way for an agent to price 
most properties and the method we will also be focusing on, is Comparative Market Analysis (CMA). 
 
CMA is nothing more other than a detailed comparison between the specific property and another 
property that is similar in: 
 

- Size; 
- improvements; 
- area; and 
- amenities 

 
Additional information you need to know before making the comparison is: 
 

- The length of time that property is on the market; 
- were they sold; 
- which were withdrawn and why; 
- asking prices; and 
- selling prices 

 
There is indeed a constant need to determine the value of all types of properties for the purpose of 
purchase and sale, as well as financing. As this is a specialised area of the industry, it is wise to contact 
a qualified valuator to do the analysis. Mistakes in this regard could not only be costly for the client but 
could also have severe consequences for an agent. By appointing a valuator, you not only cover 
yourself, but also provide a more professional service to your client. Most valuators specialise in certain 
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areas and it is important to select and appoint an appropriate valuator with the necessary qualifications 
and practical experience. The cost of this service can be covered by your commission. However, should 
the property not sell, the costs will be for your account (another good reason to get a sole mandate). 

 
For an agent to correctly determine the value of property by way of CMA, there is a need to have more 
information (data) and statistics available in Namibia. This is where the Receiver of Revenue, the 
Municipality and the Deeds Registry, together with other role players in the industry, can make a huge 
contribution.   
 
With the information available, be ready to present sellers with a complete analysis prior to suggestions 
regarding the selling price. It is important that sellers have accurate and detailed information with which 
to compare their property. Although mostly optimistic about the value of their property, sellers normally 
do have a good idea of the value of their property. Therefore, to gain respect in this regard, be prepared 
and do your homework! 

 
 

Overpricing 
 
Current buyers like to look for newly released property. Most buyers will also know about this property 
within the first two weeks. Unfortunately, sellers often make the mistake of putting their property in the 
market at a price slightly higher than the current market value.  
 
Should someone be interested in buying at this inflated price, they will most likely not get financed, as 
banks are reluctant to finance a property for more than it is worth. 
 
The reality is that buyers purchase by comparison. Should they compare and find your price too 
high, they will either: 
 

- not make an offer at all, or 
- make an offer far below what the property is worth. 

 
With an offer so far away from the actual price it means that the gap is too big and that negotiations will 
not work. This eventually becomes a contest which no one wins.  
 
Overpriced property also tends to stay on the market for too long. Buyers see this and begin to wonder 
what is wrong with the property. As the time passes, buyers assume the seller is getting desperate and 
as a result, make even lower offers. This eventually means an even lower price for the owner.  
 
Eventually the seller loses faith in the agent and appoints other agents after the mandate has expired. 
This also reduces agentsô enthusiasm. Buyers then see the property of which the price has most likely 
been reduced again, and the hunt for a bargain is on.  
 
It is therefore the duty of an agent to explain these dangers to the seller and carefully (together with the 
seller) establish the correct asking price in the midst of the current market.   
You and the seller should be working as a team to sell the house for the best possible price in the 
shortest possible time frame.  
 
 

To ask for help (and put pride aside) 
 
Although not the only scenario, obtaining the correct market evaluation may be one of those instances 
where you may just need to draw on every possible resource. Resources are sometimes people, and 
these people may sometimes be your opposition or ñenemiesò. Do not let your pride prevent you from 
becoming a first choice agent.  
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Example: Once upon a time you had a lousy experience with Bulletjie Booysen, an active and well-
known Namibian consultant. Today, five years later, you are still angry about it. But now you have a 
client and Bulletjie, being the perfect consultant and expert on his field, is not only the solution to your 
problem, but would also add great credibility to your services.  
So: get over it! Call Bulletjie, ask him to be part of a great deal and sign him up. Even better, do not 
allow for this or other small-minded things to come in the way of you becoming a ñFirst Choice Agentò. 
Always strive to have a good working and professional relationship with those who may cross your path 
by keeping the end goal in mind. You need to be the first choice agent!  
 
Remember: Inspired selling involves bringing to bear the absolute best resources available to create 
the best outcome imaginable for a client. It is your job to steer and channel those resources ï even if 
you are less than charmed by some of these ñresource/service providersò. 
 

 

Cancellation/Settlement Figures on an existing Mortgage/Bond. 
 
Always guard against fixing the purchase price at a lower amount than the cancellation (settlement) fee 
required by the bank to cancel the bond. It is indeed a potential problem that the seller will accept an 
offer which is lower than what is needed to cancel his/her bond. Therefore, make 100% sure from the 
client and get the necessary confirmation that the purchase price would in fact be higher than the 
cancellation amount. If it is not and the seller cannot pay the difference, he/she could be in breach to 
deliver the object of the contract.  
 
See also ñPenalty Clausesò on mortgage agreements in chapter 5. 
 
 

Do I really need this Listing/Mandate? 
 
Do not waste time with Mandates that will not work out. It is not worth it. 
 

¶ Be sure you can effectively and successfully market the property before taking it on. 

¶ Is this a mandate you can commit to? 

¶ Be comfortable with the seller. Do you trust him/her? Remember that your time is important and 
you cannot be kept waiting by people who are not serious. To work with property where you 
have very little cooperation with the seller means difficult marketing. 

¶ Taking on a mandate which is not priced correctly will demand a lot of time, energy and money 
to market. Should the terms, conditions and commission also not appeal to you, decline. 

 
Besides a reasonable selling price, other factors can also have an influence on the marketing and 
probability of your sale. In your negotiations, ask yourself the following questions: 
 

¶ Are you really dealing with the owners or authorised persons? 

¶ Does the mandate require specialised skills or knowledge that you do not have? If so, rather 
decline. 

¶ What is the occupation date or occupational interest? 

¶ Why does the seller want to sell? 

¶ Has the seller already given a Sole Mandate to another agent/agency? 

¶ Is your commission safe? 

¶ What are the general terms of your mandate? Also make sure of the Offer to Purchase. 

¶ Have you discussed your marketing strategy with the seller? Make sure you do so. 
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I want this Mandate; how do I get it?  
 
Sole Mandates do not just ñhappenò; you have to work for them. The most difficult part is probably 
sourcing the seller. Once you have done that, it is important to make a good impression. To do that you 
should be prepared and act with confidence. Confidence comes with experience, but also with 
preparation. Some sellers are well experienced, while others know very little of the property industry. 
Remember that you should refrain from using harmful or misleading (marketing) techniques/methods to 
influence any person in order to obtain the mandate. 
 
Be ready to answer questions and perhaps have a brochure/booklet handy with the following 
information. This is also part of making a good impression and to gain trust and cooperation from the 
seller.  
 

1. Why work/list with an agent? 
2. Overview of your career and achievements not necessarily related to the real estate industry. 
3. Photocopies of achievements, rewards and certificates. 
4. Information about your agency. 
5. Benefits of a Sole Mandate. 
6. Marketing Plan, including sample advertisements. 
7. What cooperation is expected from the seller? 
8. Summary of the Selling and Registration Process. 

 
From this it would be clear to any seller that you have personal drive, initiative and good marketing 
skills. Be on time for an appointment and make sure to have a visible interest in the property and the 
seller as your client. Where possible, only list the property in the ownerôs presence. When meeting with 
the client, make sure you have your standard ñlisting kitò handy. This includes pens, a calculator, 
business cards, listing forms, CMA forms, a diary/appointment book, sole agency agreements, etc. You 
want to eliminate writing time as much as possible so that you can devote the maximum amount of time 
to the seller to get to know his/her property.  
 
When receiving the mandate: Send the seller a ñthank youò note and a copy of the signed mandate as 
soon as possible. This will prevent any later complications arising from what he/she has signed and 
when the sole authority to sell will expire.  
 
 
 

1.3. Marketing and Service to Sellers 
 

Marketing plan 
 
All sole mandates must include your marketing plan. A seller cannot be expected to make an informed 
choice when hiring an estate agent if he/she is unaware of what exactly the agent is offering to do for 
him/her in order to get the property sold. 
 

¶ By now you should have already agreed on the fair market and selling price of the property. 

¶ Make sure you know your property by heart. Inspect it thoroughly and with an interest in detail. 
It helps to do so together with the owners. Ask them what they like about the house and what 
attracted them to buy it in the first place.  

¶ Book a time for the viewing of the property with your colleagues. 

¶ Should it be necessary, advise the seller on small detail that could speed up the selling 
process, e.g.: a clean, attractive garden, a tidy house, clean walls, etc. 

¶ Ask the seller to ñassistò you in the placing of ñFor Saleò signs outside the property and in 
keeping them clean and visible at all times.  
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¶ Teamwork: Share listing with office colleagues and a multi listing network and, if necessary, 
arrange to take those agents to inspect the property. 

¶ Consult your list of pre-qualified buyers and introduce them to the property. 

¶ Arrange for newspaper advertisements and discuss the show days and times with the seller. 

¶ Take pictures for listing brochures, advertisements and office displays, and get the seller to be 
involved in the writing of the first advertisements. 

¶ Include the new property in the ñProperty Portfolioò in your office.  

¶ Place an advertisement in your office window display. 

¶ Prepare and distribute a ñJust Listedò flyer.  

¶ Develop and print a list of features and benefits of the property for presentation to potential 
buyers.  

¶ Start sending out invitations to the first show day.  

¶ Pre-qualify buyers before introducing them to the property.  

¶ Keep a list of all potential buyers who are introduced to the property during your mandate 
period.  

¶ Follow up on all visitors after show days. 

¶ Knock on at least 20 doors in the surrounding area, inform them of the new listing and ask for 
possible leads.  

¶ Assist in arranging any necessary finance for potential buyers.  

¶ Communicate continuously with the seller on the progress made to date. 
 
 

Interaction with the Seller 
 

Make sure the seller is prepared and knows what to expect over the next couple of weeks. You want 
cooperation from the seller, so it is vital to treat him/her as a valued client. The seller needs to have 
your pledge of service and you need to stick to it.  
 
People appreciate and like to be informed. Keeping sellers informed makes them feel good and 
promotes trust and cooperation from them. However, they do not necessarily like to be informed in the 
same way/manner or at the same times.  
 
The most important thing is to constantly communicate with your seller, especially on any progress. 
Also make sure on what basis they would like to be updated and then make sure you stick to a planned 
schedule. Keep in mind that not all sellers want the same service. A busy executive would probably 
require feedback on progress on a weekly basis, while a young and inexperienced first time seller might 
require daily contact. Some would prefer SMSs, while others would like to have occasional phone calls, 
a letter in the mail or even personal appointments. The best way to find out from sellers what service 
they prefer is to ask them.  
 
 
Remember: It is better to under-promise and over deliver than to over promise and under-deliver. 
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Remember: To do a common thing uncommonly well brings success. 
 
 
 

I have presented the Property to a willing and able Buyer who has made an offer 
and now the Seller does not want to sell. 
 
According to our Common Law, the seller is under no obligation to sell his/her property to anyone 
introduced to him/her through the agent who has a sole mandate, even if the prospective buyer makes 
an offer on the exact terms that the seller and agent agreed to in the mandate. 
 
However, the mandate can be worded in such a way that the client (seller) commits a breach of 
contract if he/she refuses to sell should the agent perform in terms of the mandate. Therefore the 
contractual wording of the relevant mandate will determine the outcome or possible outcome of a 
situation like this. 

 
 

Claim for commission in terms of the mandate. 
 
An estate agent that wishes to proceed to recover commission in terms of the mandate agreement (as 
opposed to claiming such commission in terms of a benefit created in favour of the agent in a 
sales agreement) must allege and prove the following:  
 

¶ Compliance with S26 of the Estate Agents Act; Commission should only be paid to people in 
possession of a valid Fidelity Fund Certificate.  

¶ A valid and existing mandate, preferably in writing, stating when commission will be payable 
and how much, including or excluding VAT. 

¶ During the process of introducing buyers to the property (or seller), make sure that you always 
inform the seller of the identity of a possible buyer you are working on.  

¶ Performance of the mandate, which in the absence of special terms involves: 
Á That he/she has introduced a purchaser to the seller;  

 

 
 

People love to be informed, it makes them feel important and well 
looked after.  

Design your own ñYouôve been Advertisedò card, attach a copy of 
their advert to it and send it to your sellers. They will be able to keep 
record of the number of times you have advertised their property and 

thereby remain well informed.  
This could also be handy should the property not sell and you want 

to negotiate a possible price reduction at some stage. 
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Á that the purchaser was, when the contract was signed, willing and able to purchase the 
property;  

Á that a valid contract of sale was concluded; and  
Á that the introduction was the effective cause (causa causans) of the contract.  

 
(Refer to case law at back) 

 
 

Sellerôs Remorse 
 
A court judgment in Western Cape Division, RSA, ruled that an expiry date on an Offer to Purchase a 
property is inserted solely for the benefit of the potential buyer, which he/she can choose to waive 
should the offer be accepted after the expiry.  
 
The ruling came about after a seller accepted an Offer to Purchase after the specified expiry date ï a 
fact which she later attempted to use as way out of the contract. This was indeed a case of seller's 
remorse. The decision in this case reinforced the principle that once an Offer to Purchase is signed by 
the seller, it becomes a legally binding agreement. If one suddenly develops seller's remorse, it will take 
the consent of the buyer to make the agreement null and void. 
 
The ruling also highlights how important it is for sellers to thoroughly consider the pros and cons of an 
Offer to Purchase and ensure that they enlist the services of a reputable agency to represent their 
property. Agents then need to work out the best deal for both buyer and seller, as well as accurately 
advise both parties using their in-depth market knowledge. 
 
 
As an agent working for both parties, it should be an imperative to get offers of purchase signed by both 
parties prior to the specified expiry date, thereby leaving no room for discrepancy. Sellers must realise, 
however, that this expiry deadline is there for the benefit of the potential buyer only. 
 
(Refer to Case Law: EP Manna v JM Lotter 2007) 

 
 

 

1. 4. My Commission 
 
 
Earning a commission will constitute the majority of your income as a real estate agent. Unfortunately 
nowadays there are commission cutting establishments all over the industry. Internet marketing and 
other ways of private sales are all seen as competition to an agent who wishes to provide a 
professional service and earn a living out of commission. The reality is that, while the seller might well 
make a bit more profit by avoiding commission, the buyer will seldom benefit, as the seller still tries to 
get the same asking price he/she would have asked if he/she had been paying commission, in order to 
make that extra profit. Any potential buyer who believes his/her seller will discount some of the cost of 
the commission is fooling himself/herself and should be correctly informed by estate agents. 
 
 
To actually earn and be entitled to a decent commission, agents need to: 
 

¶ Have confidence in their own abilities. 

¶ Provide quality service, which is critical in earning a full commission. Therefore, work smart and 
deliver excellent service. 

¶ Increased prospecting and other real estate activities. 

¶ Be the effective cause of the sale. 
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Remember: 
Believe in your own abilities and send out a professional but clear message that you 

are delivering a professional service and are entitled to your commission. 
 
 
 

To sell yourself (and justify your commission), you need to have confidence in your own abilities. 
Without this it would be rather impossible to convince someone else that you are worthy of any 
commission. 
 
If clients are aware of how precise, professional and thorough you are, it is unlikely that you will be 
involved in disputes regarding commission.  
 
It is important to openly promote yourself; 
 

- In conversations with others, and 
- through a marketing campaign of your services. 

 
Confidence comes with knowledge. If you have knowledge of a certain field, you can talk about that 
field more easily, whether in public or in one-on-one conversations.  
 

 
Analyse yourself and your company constantly  
 
If you are not as smart as you would like to be, what is the reason? Focus on what you need to do and 
be persistent and consistent. What are the strengths of your company as role player in the market 
place? Once you have established these strengths, make sure your targeted farming area takes note of 
them.  
 
To offer excellent service is of the utmost importance. Make sure to promote the fact that you and your 
company provide excellent service to clients. 
 
 

Cutting my Commission? 
 
Many times when a quick sale is concluded, the seller could easily think that you did not work hard or 
long enough to earn/justify your commission. Some sellers would then argue that you do not deserve 
your full commission. Very few people would realise and agree that you must be paid on results (the 
sale of the property) and not because of your intentions or hard work. 
 
It is also important for sellers to realise that your real estate business has been going on long before 
you started to work on his/her property. Your successful sale is determined by experience and the 
amount of work you have put in, not only in his/her property but all together.  
 
Therefore, once your service is delivered in terms of your mandate, never feel obliged to cut your 
prescribed commission and always stand your ground. Furthermore (within the guidelines of R 8.2 of 
the Code of Conduct), justify this by being persistent yet professional. After all, you did deliver the 
service and deserve the commission. 
 
Should you feel that there must be exceptions, keep the following in mind:  
No amount of commission is prescribed by the law. However, the Institute of Estate Agents does 
suggest that the he average for commission asked is around 7% of the purchase price of the property. 
An agent may freely advertise his/her commission, but it is improper conduct to advertise that you will 
ñunder cutò competitorsô rates.  
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Remember: Anybody can cut commission. It is the exceptional that earns it! 
 
 

With competition from commission cutting agents and establishments increasing each 
day, you need to deliver exceptional service to justify your fee. In order to achieve this 
you must constantly follow these steps: 
 

¶ Believe in yourself: This includes personal self-promotion campaigns to sell yourself, oozing 
confidence by being capable and knowledgeable, changing your mindset and assuming that 
clients want to pay for the best agent in the business, increasing farming activities, and keeping 
in touch with past and present clients. 

¶ Work smart, not only hard: Establish what it is that makes you and your company superior 
and then tell the marketplace about it. It is not good enough to be fantastic at something if 
nobody is aware of it. Try also to list hard and sell easy by having all relevant information 
pertaining to a particular property available. Qualify buyers, update listings and always ensure 
that you portray enthusiasm rather than desperation in all your dealings.  

¶ Know your market: A truly professional and sustainably successful agent needs to be 
knowledgeable about more than just the properties he/she sells. He/she must understand the 
market and the industry as a whole. This includes answering the following questions:  
Á Who is the market?  
Á What is your average client profile?  
Á Are you designing advertising strategies for the right markets?  
Á How big is your market?  
Á Who are the main players?  
Á Who is the main opposition and why?  
Á What new developments are planned?  

¶ Increase your activities: Use your time wisely and increase activities that you know bring 
results.  

¶ Be persistent: Two children were watching a clutch of chicks trying to hatch. The first chick 
struggled hard to get out of its shell, but it persisted until it succeeded. The children could not 
bear to stand there and just watch so they decided to help the others. Sadly, only the first chick 
survived. The children were devastated, but the wise old farmer told them: ñThe persistence 
and tenacity of the first chick prepared it for life outside.ò 

¶ Deliver exceptional service: Service consistency, in the long run, is a great differentiator 
between an estate agent that prospers and an estate agent that just marks time. This means 
delivering the type of service that your client desires. Ask what service they want and listen to 
their needs.  

 
 

Commission Disputes 
 
Estate agents should take care to avoid disputes regarding their commission. Because your right to 
commission is mainly based on the specific clauses as they appear in the sole mandate, you always 
need to ensure that they are clearly stipulated in all sales agreements in which you are acting as an 
agent.  
 
Fully discuss and explain to clients: 
 

1. Who your mandate is from. 
2. When your commission is payable. 
3. By whom will it be payable. 
4. How much commission will be payable. 
5. Whether VAT is included or excluded. 
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6. Stipulate on the sales agreement that it was you (agent) who introduced the purchaser to the 
property/seller or, alternatively, that you were the effective cause of the sale. 

7. Include the Stipulatio alteri clause in the contract, which refers to the legal position of an agent 
when a contract is made between two other parties. Accept the benefits of the clause by your 
signature at the foot thereof (see ñOffer to Purchase under ñcontractsò). 

 
 
Lengthy arguments can be made (or avoided) about which agent ñclosed the dealò and whether or not it 
was the ñintroducing agentò. There is no legal rule that automatically entitles the introducing agent to 
commission, especially if there were obstacles in the way of the sale. The real question, should the sale 
actually happen, would be: ñWhose efforts were actually the effective cause of the sale?ò This 
situation may result in purchasers often taking advantage of the services of introducing agents. 
 
 

The question as to whether or not an estate agent was the effective cause of a sale 
usually arises in two instances:  
¶ Where an estate agent introduces a purchaser to the seller and the parties conclude a private 

sale; and  

¶ where an estate agent introduces a purchaser to a property who eventually purchases it 
through another estate agent.  

 
The issue in both instances is whether the estate agent who first introduced the purchaser is entitled to 
the commission. Each case has to be carefully scrutinized before this question can be answered.  
 
 

Where the seller privately sells, various factors can indicate whether or not the estate 
agent was the effective cause:  
 
¶ The nature and effect of the estate agentôs efforts (e.g. A simple phone call, leaving a business 

card, driving the purchaser past the property and/or pointing it out may well in certain 
circumstances constitute the effective cause of the sale, although it may not be the decisive 
factor).  

¶ The period which has lapsed between the estate agentôs introduction and the conclusion of the 
sale.  

¶ Have a mandate in place; the terms of the sale must be viewed against the terms of the 
mandate (the mere fact that the purchase price of the sale is lower/higher than that of the 
mandate is not decisive). There must be a causal relationship between your mandated efforts 
and the propertyôs sale (or purchase). 

¶ If the seller grants the purchaser financial assistance, this may be a factor, albeit not a decisive 
one.  

¶ Where the estate agent introduces a purchaser but later breaks off negotiations, it does not 
necessarily terminate the influence of the introduction, but it does affect the value of the 
introduction.  

¶ It helps to inform the seller about the identity of the purchaser, but it is certainly not enough. 

¶ Where an estate agent introduces a purchaser to a property and that purchaser eventually 
purchases it through another estate agent, the first agent will only be entitled to commission if 
he/she can show that it was his/her efforts which resulted in the conclusion of the agreement, 
notwithstanding the intervention of the second agent. Although the above-mentioned will also 
apply here, you must remember that if a property is listed with several competing estate agents 
there is no rule that the estate agent who first introduced a purchaser is entitled to commission.  
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In short:  
 
You need to be ñthereò in all the phases of the transaction; starting at the mandate and the introduction, 
until the eventual signing of the offer/agreement. Your role does not stop at introducing the 
purchaser to the seller/property. You need to follow through; the mere introduction of the eventual 
purchaser to the property by a mandated agent may be seen as the effective cause of the sale only in 
circumstances where no other obstacle had to be overcome (by someone or something else) to bring 
the sale about. 
 

¶ If you are the introducing agent, make sure to put in continuous and professional effort and 
follow up after introducing the potential purchaser to the property or owner.  

¶ In your efforts to maintain contact with the purchaser, make sure to assist in negotiations by 
removing any obstacles that may form barriers preventing the transaction to happen. Should 
these obstacles be removed by someone else, you as introducing agent may not be 
entitled to your commission any longer.  

¶ By being involved you will also ensure that when an offer is made or when the actual contract is 
signed, there is a ñcommission clauseò included. This is one of the reasons why most agents 
always have pre-printed contracts/offers handy.  

 
By introducing the purchaser to the seller or his/her property you only have a ñfoot in the doorò. For you 
to be the effective cause, you need to actually keep it there and eventually go through to the other side 
to bring the sale about. Until you get to the ñother sideò, things can sometimes get difficult and painful. 
However, you need to keep your foot in the door. You need to work consistently and without interruption 
to make sure the door stays open.  
 
 

Two main factors which are of importance when determining whether your actions 
were the effective cause: 

1. The proximity of time between the introduction and the sale (the longer it takes, the weaker 
your claim). 

2. The comparative and relative weight of your efforts against the competing factors and 
influences that lead to the final decision to buy the property. 

 
You do so by being a major positive influence towards the successful conclusion of the sale. Many 
times it will include continuous communication or negotiations about the purchase price, the date of 
occupation, and the amount of occupational rent to be paid if occupation occurs before transfer. Even to 
obtain much needed documents or certificates could be seen as a major positive influence towards 
conclusion of the transaction. This however may not be sufficient; you need to make sure that the sale 
actually came about as a result of your continuous efforts. It may even include assistance to the 
purchaser to obtain finance for the transaction or to offer suggestions on how the purchaserôs other 
concerns could be addressed in general.  
 
The successful conclusion of the purchase and time when you will be entitled to commission will in 
most cases only be upon registration of the property in the name of the purchaser. 
 
Therefore, once you have a foot in the door, keep it there and be there every step of the way. This way 
you will stay informed and not only know what is going on, but also know how to address the obstacles 
and concerns to see the sale through. If you snooze, you lose! 

 
 

More than one agent: 
The real issue is whether it was the first or second agentôs efforts which were the effective cause of the 
sale.  
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For example: the offer submitted by the first agent is rejected because it was too low. The second 
agent concludes sale because he/she obtains financing for the purchaser, who then submits a higher 
offer. The first agent would not be entitled to commission in these circumstances. What about the 
situation where the sale is concluded because the second agent reduces his/her commission and, as a 
result, the seller ñclearsò more of the purchase price?. 
 
There are situations where it is impossible to distinguish between the efforts of two agents in order to 
decide who the effective cause was. In such situations it may well be that the seller is liable to pay 
commission to both estate agents. In such circumstances the seller has only himself/herself to blame if 
he/she appoints more than one agent without ensuring that he/she will only be liable for the commission 
of one estate agent, as there is no obligation on an estate agent to acquaint the seller with all the 
various people introduced to the property .  
 
The requirement that an estate agent must be the effective cause of a transaction before he/she can 
claim commission can be excluded by agreement. However, such an agreement is not readily assumed 
and must be set out in very clear terms in order to be binding.  
 
 

Remember: always act professional regarding your commission. 
 

¶ This includes the scenario where a sales agreement contains the following clause: ñThe seller 
hereby irrevocably instructs the Conveyancers to pay the commission to the agent out of the 
proceeds of the sale against registration of transfer.ò 

 
Do not convince/manipulate the purchaser to pay the commission directly over to you (or your 
agency). It is not only unprofessional to ñgo outsideò the contract made by the parties involved, 
but it is also against the Code of Conduct and would not be allowed or tolerated by the Board of 
Estate Agents. Unfortunately people often want the rewards before the results. This is a greedy 
way of doing business and by doing so you do not stay as focused as you should. First do the 
job and then get the rewards!  

 

¶ Although most agents prefer that deposits are paid over to the lawyers, it may sometimes 
happen that you have to keep the deposit in a trust. Estate agents are prohibited from 
withdrawing their commission amounts from those deposits before the conclusion of the 
transaction; i.e. before registration of transfer. The best practice is to have the deposit in a trust 
at the law firm that is dealing with the transfer.  

 

¶ If a deposit is paid by the purchaser to the conveyancer, agents can ask the conveyancer firm 
in the Letter of Instruction to ñkeep us coveredò for commission. This means that the agent 
wants a promise from the conveyancing firm that it will pay the commission to the agent when 
the transfer is registered. The conveyancing firm is usually willing to do so on the condition that 
certain requirements are met. This is normal practice that make sense and that strengthens the 
relationship between agents and conveyancers. The agreement is usually clear on the amount 
of commission. However, it is good practice to mention in this letter whether or not the amount 
stated is inclusive of VAT. Another good reason to ask for this confirmation or promise is 
because sellers tend to easily ñforgetò about the commission that is payable. You must not 
allow the transfer to be finalised without receiving your commission (See sample attached).  

 
For further issues regarding commission and trust accounts refer to R 8 and 9 of the Code of 
Conduct in Chapter 8 of this guide. 
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1. 5. Sourcing Sellers 
 
Many people believe that marketing is just about advertising or sales. However, marketing is everything 
you do to turn prospects into clients by maintaining a relationship with them. Even the smallest tasks 
like writing ñthank youò letters, playing golf with a prospective client, returning calls promptly and 
meeting with a past client for coffee can be thought of as marketing.  
 
The ultimate goal of marketing is to match your products (listings) and services to the people who need 
and want them, thereby ensuring profitability. 
 
Good News: Real estate marketing is a lot simpler than most agents make it out to be. Effective real 
estate marketing does not have to be expensive, complicated, or sophisticated. Although a long-term 
activity, sometimes plain, simple and to the point marketing makes lasting impressions that result in 
increased business opportunities and more income.  
 
Bad News: Marketing will cost you money; there is no way around it. However, one of the most 
effective (and free) real estate marketing ideas often overlooked involves expired listings. If you are 
newly licensed, new to a community or simply looking for a way to increase your business, you should 
aggressively pursue them. Expired Listings are plentiful and always easy to find.  
 
Speak with other agents in your office and ask if you can handle some of their excess business when 
they are busy and in return you can provide referrals when you are too busy to give prospects the full 
attention they deserve. 

 
 

Remember: 
Your earnings as a real estate agent will be in direct proportion to the value you deliver 

according to the marketplace. 
 
 

The following ideas should be of some assistance to market your services and reach targeted sellers: 
 
 

1. T-shirts, Caps and Jackets  
 
Real estate marketing via T-shirts and jackets is not a new or novel idea, but how many real estate 
agents do you see advertising via this medium? Have some made with your logo and other business 
information on them. You, your family and friends can wear them almost anywhere. Market your 
business all year round for a one-off cost. When it is too cold for t-shirts, wear the jacket. 
 
 

2. Umbrellas 
 
Invest in some sun umbrellas and have the company name and logo (with contacts) embroidered onto 
them. Make sure to find out about social events in your area and offer to lend them to churches, 
schools and other outdoor activity clubs. In this way you do not only get your name ñout thereò, but also 
have the opportunity of meeting the people (members) at those institutions. Make sure to keep contact 
with those prospects too. 
 
 

3. Envelopes, Stationary and Business Cards  
 
These are the mainstay of any real estate marketing campaign and a must for your marketing 
campaigns. Make sure your logo and other business information is printed on all of your stationary, 
envelopes and business cards. Leave a few wherever you go and do not be shy. 
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Also, invest in time tables, calendars and rulers to be handed out at the beginning of a school year at 
different schools in your targeted area. Children normally share such excitement with their parents and 
in this way would assist you in becoming the house hold name of the real estate industry. Unlike flyers, 
the lifespan of these gifts are much longer. 
 

 
4. Plastic Telephone Book covers 
 
Have some book covers made with prominent faces, logos and office contact numbers on them. It could 
be rather expensive, so perhaps try to get others (related but not competition) involved in keeping costs 
down. These can then be delivered to homes and businesses (including lawyers) in your area; it has a 
long lifespan and can be used year after year.  
 
 

5. Cars: Magnetic Signs, Sign writing and Bumper stickers  
 
Besides the usual ñfridge stickersò, it would also be wise to invest in large automobile signs. If you do 
not already have automobile signs, get some! Place them on your car doors or wherever visible. Take 
them off and reattach them in different spots from time to time to avoid fading your carôs paint. 
 
Print some clearly visible bumper stickers and ask friends, colleagues and previous clients to put them 
on their bumpers. These are nothing more than free running billboards all year round. 
 
 

6. Marketing Material / Presentation Manuals  
 
Include in your marketing material letters from satisfied clients, photos of buyers in their new homes, 
and remember rewards and certificates. Sellers are always looking for successful agents to market their 
property. A useful tool in the real estate industry is to insert copies of your most successful 
advertisements with promotional material. Offering this to potential sellers increases their confidence in 
your marketing abilities. Remember to get permission to show pictures or to use the 
quotes/testimonials. 
 
Make sure to drop off your brochures and business cards at insurance companies, large national 
companies, kennels, paint suppliers, building merchants, friends, hairdressers, etc. 
 
 

7. Sole Mandates and sales thereof 
 
Make use of any possible opportunity to gain marketing from your sole mandates. When placing 
newspaper/magazine advertisements, be sure to use quality photography detailing the propertyôs best 
features.  
 
After the sale of sole mandates, make sure to put ñsoldò signs up.  
 
To further assist you in securing new sole mandates in this area, use the ñjust listed and sold by meò 
flyer in the neighbourhood to emphasise your successes.   
 
 

8. Local authorities and Community 
 
Where possible, obtain permission to look after parks and street areas to keep it need and tidy. You can 
upgrade the entire area in exchange for the right to put up signs with your companyôs name or logo on 
it. In this way you will also ensure that more people at the Municipality are aware of your services.  
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Make sure to be at the openings of neighbourhood shopping centres and stores. Even offer to assist or 
speak.  
 
Do some good! Try to change the world, even if it is just in a small way. You will be surprised at 
the difference it makes in your life by helping others and acknowledging their good work. Remember, as 
a first choice agent you are in the people business. Never forget it! Always think of what you can do to 
help. To make people actively seek and respect your advice and knowledge, you must bend over 
backwards to make the community affairs your affairs. I can speak from personal experience; as co-
founder of both SWAM and Crime Stoppers Namibia, making a meaningful impact in peopleôs lives has 
dramatically changed my perspective. The same goes for my involvement with the Bushman/San 
communities in the Tsumkwe region and the Windhoek City Police programs. The enjoyment of my 
day-to-day ñwork lifeò also increased as a result. 
 
Probably the best examples of this attitude are Oprah Winfrey, Bill Gates, McDonalds Food Corporation 
and Richard Branson. They have realised the blessing there is in helping others and these 
organisations give out millions of dollars each year to charities. And no, they did not start doing this 
once they were filthy rich; this was their attitude from the start.  
 
Namibia is among the countries in the world with the highest diversity between rich and poor. This 
means there is more than enough opportunities to do good deeds. You will soon realise that there is 
truth in the saying: ñBlessed to be a blessing.ò What a great opportunity for real estate agents to 
symbolise the sun in our national flag and really become part of the ñlightò. To really be part of the ñlightò 
in this world would mean that not only your good deeds, but also your ethical behaviour as a 
professional real estate agent will be contagious to the public.  
 
The vision of the Institute of Estate Agents in Namibia is also to contribute towards the social and 
economic upliftment of the industry, country and people. 
 
 

9. Shared Listing Services 
 
By sharing with a Shared Listing Network, you will have immediate access to an array of services which 
can provide you with instant, thorough and accurate property information. This co-operative marketing 
system relays information about property to a vast network of agents and gives you access to a much 
bigger database. As the combined experience and efforts of all the agents involved will attract possible 
sellers, it could also improve your chances to get hold of the appropriate property for your buyer. The 
normal commission will be shared between the listing and selling agent.   
 
In Namibia, Property I provides the platform for estate agents, financial advisors, conveyancers and 
home improvement companies to display their data/information on Plasma and LCD Monitors within a 
high foot count area such as Maerua Mall. Customers can browse for a house in the whole of Namibia, 
Mozambique & South Africa according criteria such as location and price. Once a property is selected, 
the customer will be put in touch directly with the specific agent.  
 
The MLS® or Multi Listing Services® group, the largest property brand in southern Africa, combines 
resources and listings of different agents to give bigger exposure through their marketing campaigns. 
Participating agents do so by entering sole mandates into the MLS database within 72 hours of the 
mandate being signed by the seller. This broader MLS database allows for many more potential buyers 
than that of a single agency. Besides the training and administration support that goes along with it, the 
further advantage for the agent is marketing, networking, sharing and access to properties locally, 
regionally and internationally. For the seller it means maximum exposure of his/her property and buyers 
have the confidence and security that participating member agents have to adhere to high ethical and 
professional standards. The success of an initiative like this in Namibia would depend on the basic 
teamwork fundamentals; trust, communication, honesty and respect. 
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Now get them moving! 
 
Encourage your company to make use of a highly visible truck or trailer to assist sellers in local moves. 
This could even be rented out to provide smaller services like moving some of the garden equipment. 
Obviously the sign writing should be very clear and visible. Combine that with a ñmoving checklistò and 
you have an added incentive for sellers to list with your agency.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
ñThe trouble is;  

If you donôt risk anything, 
you risk even more.ò 
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Chapter 2 
 
 
 

Buyers 
 
 
 

2.1. Advertising 
 

2.2 Presentation Manual 
 

2.3. Show Days 
 

2.4. Qualifying Buyers 
 

2.5. Service to Buyers 
 

2.6. Sourcing Buyers 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Remember 

 
Clients will definitely tell their friends and family if the 

liked or hated you. 
For much needed referrals and ñword of mouthò 

advertising, it is in your best interest to always act 
honestly and professionally towards buyers.  

 
Therefore: 

 

¶ Refrain from making any misrepresentations. 

¶ Always disclose facts that to your knowledge could be 
material to the deal. 

¶ Comply with legal and ethical obligations. 

¶ Do not discriminate against potential purchasers. 

¶ Always act with reasonable care and skill as prescribed 
by the Code of Conduct. 
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People regularly ask me what the implications are for Namibiaôs property (and agricultural land) market. 
Are we, like South Africa, following what is happening in The USA? Or even worse, are we following the 
economy of Zimbabwe?  
 
I believe we are following none of the above. Namibia has a unique market with unique influences. 
Certainly it is a sought after destination for both locals and foreigners. As long as the property market 
(including the lending of finances) does not become reckless the growth of the last couple of years will 
continue. In Namibia we have seen dramatic improvements in economic growth since the early 1990s. 
We have also experienced interest rate stability and good rate levels. Not surprisingly therefore, the 
local property markets launched into arguably the countryôs greatest boom on record. We have seen 
rapid growth in both mortgage advances as well as overall credit. However, I believe that we are not far 
enough down the road to have arrived at an end of the booming industry. The ñboomò in the North 
American market has lasted, broadly speaking, for about a decade and a half. The golden era for 
Namibia has not even reached half that mark yet. 
 
The Namibia Economist of 22 February 2008 stated: ñThe International Monetary Fund (IMF) said this 
week that Namibia's overall economic outlook is positive, adding in its executive board assessment that 
a sound macroeconomic management, which, together with a favourable external environment, has led 
to robust economic growth, subdued inflation, large current account surpluses, and a strengthened 
foreign reserve position.ò 
 
Although some may still try to discourage you, the reality is that there are more than enough 
opportunities in the Namibian market to go around for everyone. Unfortunately the popular saying is: 
ñThe pie is just not big enough.ò This sounds more like a lie from greedy people that acts like a virus in 
the mind of estate agents, conveyancers, financial institutions and investors alike. Rather listen to the 
voice and vision inside you than the negative opinions from the outside. You cannot help the real estate 
industry or yourself by focusing on negative things and opinions. It is also encouraging to note that the 
Republican Newspaper issue of 2 January 2008 mentioned under ñMarket Placeò the following article: 
ñReal estate: plenty of opportunitiesò. This article was written upon the return of a group of real 
estate agents from the 2007 Realtors Conference and Expo in Las Vegas USA, together with First 
National Bank (Home Loans) Namibia. 
 
Although the recent hike in interest rates means that properties now stay in the market for a little longer 
than they would have six months ago, economists are confident that the rate will stabilise for the next 
three years at least. In the mean time it should be noted that demand for residential property in the 
country remains. There are many properties that are still selling for record prices and developments that 
are selling out in record time. The future still looks bright but the market is ultra-competitive and it is 
ultimately only the best who will survive. 
 
With an abundance of properties that need to be sold and interest rates still relatively low, it is a 
wonderful time for buyers to get a great deal and for you to do business.  
 
 
 
 

 
 
 
 

 
 
 
 
 
 

ñSuccess in business requires training and 
discipline and hard work. 

But if youôre not frightened by these things, 
the opportunities are just as great today as 

they ever were.ò 
 

David Rockefeller 
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Your job as a first choice agent is to use all your prospecting methods to: 
 

1. Find prospects. 
2. Educate them on this rare opportunity. 
3. Qualify those prospects with the potential to be buyers. 
4. Assist them through the process. 
3. Conclude the deal. 

 
Your duty is to provide your client with exceptional service; help till it hurtséthen help 
some more! 
 
¶ Never feel insecure about doing your job well. 

¶ Follow up as many times as it takes to get a yes. 

¶ Make as many appointments as it takes for you to find your buyer the perfect property. 
 
If potential buyers take the time and trouble to make a telephonic enquiry on one of your 
advertisements, walk into a show house or, better still, visit your real estate office. There is no reason 
for you to feel insecure or ñpushyò by giving the answers or service they came to you for. It is your duty 
to assist them in finding the right property, as well as an opportunity. When a potential buyer visits your 
show house or office, he/she is in the mood to talk property! He/she has not, for example, just opened 
his/her front door after a hard day at the office to find that his/her house has been burgled and that the 
insurance policy has lapsed, just as you ring with a bright and chirpy: ñHi there, my name is Jacky éò 
When a potential buyer calls on your services, give them your services and continue to do so until you 
are both satisfied.  
 
 
 

2.1. Advertising 
 
Make this year the year you finally market effectively with less effort and reach your financial goals. In 
the years beyond you will reap the benefits of the referral business it will bring.  
 
Your advertisement will probably be displayed alongside many others in the newspaper publications. 
However, do not be discouraged. You do not want everyone to read it; only your target market should 
do so.  
 
To determine how you should reach your target market, you first need to understand why people buy. 
Normally buyers will fall in one or more of the following categories: 

 

¶ Money savers and profit hunters 

¶ Practical buyers (looking for the usefulness/comfort of the product) 

¶ Safety and security  

¶ Prestigious buyers (ego) 

¶ Pleasure seekers 
 
Obviously the above categories will be motivated by different reasons and emotions. Are these buyers 
first time buyers, retirees, executives seeking status, or is it perhaps speculators and renovators buying 
for the purpose of rental or resale? 
 
 
Different people look for different houses for different reasons. You need to take your listings, look for 
special features and then determine which buyer categories you should focus your marketing efforts on. 
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When advertising, your advertisements should be written in such a way as to appeal to 
the correct target market. 
 
The AIDA principle assists us in ensuring that our advertisements do just that: 
 

¶ attract Attention 

¶ create Interest 

¶ stimulate Desire 

¶ lead to Action 
 
 

1. Your advertisement needs to stand out and attract attention.  
 
 

 
Fewer words, 

an oddly shaped advertisement, 
white space, 

a catchy phrase, 
noticeable boarding or some other distinguishing feature is necessary  

to allow an advertisement to stand out from its competitors. 
Make sure it appears on the right hand side of the paper under the property section 

 at either ñfor saleò or ñto rentò. 
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¶ Try to centre the advertisement so that there   

is a white space surrounding the printed 
words. 

¶ A bold heading in large letters should state 
exactly those features you want buyer 
categories (target market) to notice. It should 
clearly state whether it is a sale, rental or 
show. The heading is probably more 
important than the logo, until the point where 
people want to call you.  

¶ DO NOT USE ALL CAPITAL FONTS AS 
THIS IS MORE DIFFICULT TO READ. 

¶ Use fewer words as people are normally 
lazy. They only want to quickly browse or 
scan for what they are looking for. 

¶ Consider oddly shaped or striking colours for 
letters. 

¶ Make use of bold frames and box your 
advertisements to make them more 
noticeable. 

 

 
 

When making use of images, make sure that you 
use high quality resolution images. You do not want 
your prospects to use their imagination to picture the 

property. 
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2. Create an interest in your target category 
 
Once prospects notice your advertisement, the next step will be to stimulate interest. Think like the 
buyer. What will motivate and tickle the appropriate emotions?  

¶ Will it be a specific landmark or sought-after area or development for the status conscious 
person? 

¶ Or perhaps the newly repainted property or low maintenance garden would be of interest to first 
time buyers? 

¶ Speculators would mostly be interested in good priced houses in a good area with the potential 
to be renovated and sold for a profit. 

¶ Retired couples may be more interested in low maintenance and a safe environment. 
 
 

3. Now stimulate the desire 
 
You want to sell the lifestyle, not just a property. Use wording in your advertisement to arouse buyersô 
desire for the lifestyle you want to sell. 
 

¶ ñCool spacious rooms.ò 

¶ ñListen to the waves.ò 

¶ ñEnjoy the view from high above.ò 

¶ ñHave sundowners on the balcony.ò 

¶ ñRoom to work and play!ò 
 
 

4. You want action from buyers 
 
When it reaches this stage, your advertisement has already attracted the attention of the prospective 
buyer. He/she has an interest in the property and you have planted the necessary seeds for him/her to 
desire the property. The final and most important thing your advertisement (and you as an estate agent) 
needs to accomplish, is to lead him/her to action.  

 
 

Call Jacky now at 081ééééé for viewing 
or 

Do not delay ï phone Sandra today 081ééééééé.. 
 

 
 

General Tips for Advertisements 
 

¶ Advertising is expensive, but it can bring in valuable leads. Therefore, plan carefully. 

¶ Do not be too wordy. You will pay for your advertisement per word or per line. You do not 
need to write a novel to get your point across. Write succinctly and you will spend less money 
and get a better response to your advertisements.  

¶ Do not over-abbreviate. Some people try too hard to abbreviate the words in their 
advertisement and the reader almost needs a translator to read them. You want people to be 
able to read your advertisement quickly and understand what they have read. 

¶ Talk to current owners. They will be in the best position to point out the unique features that 
attracted them to the property when they bought it. The best advertisements are those written 
shortly after receiving the listing/mandate and compiled with the help of the sellers. 

¶ Point out important information: 

¶ location/geographic region 

¶ price 
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¶ number of bedrooms and bathrooms 

¶ condition of property 

¶ convenience 

¶ Less-important information: the number of other rooms, the type or style of the residence, 
the age of the buildings, whether or not there is a garage, and amenities like a fireplace, braai 
swimming pool or jacuzzi. 

¶ When making use of the printed media, always request right hand page positions. 

¶ Make use of community association or religious newsletters that could sometimes be free 
of charge or relatively cheap if you sponsor part of the printing fee. Keep in mind that paid 
circulation is usually a better way to advertise. The reason being that people who paid for a 
newspaper have a commitment to it; they paid for it, so they want to read it. 

¶ Phone the publishers and make sure you know the deadlines for placing advertisements. 
 

Thought: 
Some say that half the money and time spent on advertising was wasted. The question is: which 

half? 
 
To assist in effective advertising and to identify a possible category of buyers, you can make 
use of the following lists: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
You can use the same Advertisement Checklist to create flyers. 
 
 

Listing Ad Sheet 
Address:   
 
Unique Features: 
1 
2 
Benefits for Buyers: 
1 
2 
Category of target Buyers: 
1 
2 
Physical Features: 
1. Bedrooms 
2. Bathrooms 
3. Living Rooms 
4. Garages 
5. Pool/Jacuzzi 
6. Braai & Lapa 
7. Garden 
8. Alarm System 
9. Size of erf 
10. Size of house 
11. Other 
12 Marketing Price  N$ _________________ 

 
 
 

Ad Checklist 
 

 
Did I: 

 
1. Attract attention with my 

heading, wording, colours, 
shapes, etc? 

 
2. Create an interest by 

appealing to a certain 
target market? 

 
3. Stimulate a desire in that 

target group? 
 
4. Lead them to action with 

my advertisement? 
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Construct a chart detailing the various ways you advertise: Web sites, letters, brochures and flyers, 
Home magazines, newspapers (by name if you use more than one), flyer boxes, etc. Put your 
advertisements in a folder and date them so that you can refer to them later, once you know which of 
the advertisements have worked. When making contact with a client, try to find out how they came to 
know about you (and what they heard).  
 
Buyersô response cards: 
 
Track your success by completing a ñBuyerôs Responseò card for each advertisement. This allows you 
to continually evaluate and improve your advertisements, as well as reuse ideas from past 
advertisements that proved to be highly successful. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

Buyerôs Response Card 
 
Property Address:   __________________ 
                                               __________________ 
 
Advertised Price:   __________________ 
 
Publication:   __________________ 
Date of Advert:  __________________ 
Number of Calls:  __________________ 
Number of Showings:  __________________ 
Buyerôs Comments:   __________________ 
______________________________________________
______________________________________________
______________________________________________
______________________________________________
______________________________________________ 

 
Not advertising is like winking in the 

dark.  
You know what is happening but no 

one else does.  
 

Start now, so that within a few months 
you will know exactly where to spend 
your Real Estate marketing dollars - 

and where NOT to spend them. 
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2.2. Presentation Manual 
 
People tend to believe more in what they see than what they hear. Therefore a visual presentation 
utilised by an agent can be an effective tool in establishing trust with buyers and sellers alike.  
 
The content of a manual should be geared to assist in persuading sellers and buyers to utilise your 
services. To achieve this goal, the manual should preferably be computerised to enable a personalised 
and original presentation manual, suitable for different sellers and buyers. Most clients (especially 
sellers) may interview a few agents for the job of selling their property. Therefore a highly professional 
initial presentation is of extreme importance in order to obtain both the mandate and the sale.  
 
Depending on the market in which you work, your manual should include some, if not all, of the 
following: 
 

¶ Utilising a digital camera to print pictures of the properties involved on the front cover will 
impress most sellers and buyers. 

¶ Why deal through an estate agent? Before clients can make a decision to either list their 
property or buy through you, they need to make the broader decision; whether or not to deal 
with an estate agent at all. Often sellers assume that they are just as capable of selling their 
property as an experienced and qualified estate agent. This selection should point out the 
possible pitfalls of them doing so. 

¶ Company CV: Why should the client use your company at all? Include in this section: 
newspaper articles, CVs of your principals, branch networking, market share statistics, notable 
achievements, etc.  

¶ Personal CV: In many cases the client will first decide on the agent before deciding on the 
company. Provide the seller with a history of your successes and an overview of your services. 
Include in this section: brag letters and testimonials from past clients, as well as all your 
qualifications. Photographs of properties that you have sold are also encouraging to sellers.  

¶ Pricing and contract arguments: You should point out to both sellers and buyers that the 
price, terms and conditions of contracts and the agent dealing with the property, are all within 
his/her control. Price alone seldom sells property, but unscrupulous agents might try to 
manipulate a sellerôs decision regarding which agent to employ by inflating the potential selling 
price of the property. In this section a market analysis with an overview on recent sales in the 
area, properties currently on the market and properties withdrawn from the market should be 
included. 

¶ Benefits of a sole mandate: Sellers often grant selling rights to several agents in the mistaken 
belief that the more agents they have working for them, the better their chances are to obtain a 
quick sale at a good price. In this section: list the benefits of a sole mandate. When working 
with buyers it could also be beneficial to persuade them to work only with you to find that 
suitable property. 

¶ Marketing plan: Explain in detail everything you and your company will do to market the 
property or to find the right deal for the buyer. Marketing is the area in which private sellers 
have the most difficulty when attempting to sell their own property.  

¶ Activities for the seller: Under this topic, ensure that the seller understands the benefits of 
keeping the property clean and in good order. Give him/her some tips on preparing the house 
for the market. The seller needs to understand that first impressions are extremely important 
when selling property. 

¶ Property selling process: In this section, explain to the seller all the steps in the process; from 
the CMA to the eventual transfer of the property into the name of the new owner.  

¶ Questions sellers/buyers often ask: Do not assume that the client has the same knowledge 
you do in real estate. Compile a list of questions that are frequently asked, accompanied by 
model answers. The more you educate clients, the more they will trust you and the more loyalty 
you can expect from them.  
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Possible information to provide prospective buyers with: 
 
House hunting in Namibia:  

 
For most people, buying a house is probably the largest investment they will ever make. It requires careful 
consideration and planning to avoid pitfalls. You may receive this information before you have taken any steps or 
you may have already progressed along the road to homeownership. Read through it anyway - it will hopefully 
clarify the process or you will be able to help someone else.  
 
Firstly, involve your Attorney 

 
We recommend that you consult your Attorney before you start visiting show houses. He/she will be able to explain 
the process of financing and transfer of property, as well as bond registration.  
 
Working with an Agent 

 
Choose an estate agent who appears to have the trust of the community. Such trust is usually achieved through 
expert and honest dealing. If you are selling, speak to more than one agent especially if you want to find out the 
value of your property. Keep your eyes and ears open and also consult with friends and family who will certainly 
share their experiences with agents. It is essential that the agent knows and understands your needs and 
requirements. 
 
The Process - Submitting an Offer to Purchase 

 
Once you have found the house you like and can comfortably afford, bear in mind that you may require at least a 
10% deposit and funds for the transfer and registration costs. You will then be presented with an Offer to Purchase 
form to sign. This is usually completed with the assistance of the estate agent. At this point, before signature, you 
need to ensure that the agreement reflects your requirements. This might not necessitate a consultation with your 
attorney (telephonic or otherwise), because in the long run it may prove to be time and money well spent. You 
should in ensure that the meaning and importance of each term in the Offer to Purchase is explained to you by the 
agent. 
 
The estate agent will submit the Offer to Purchase to the seller who will accept it, reject it or make a counteroffer. 
The counteroffer will usually take the form of alterations to the Offer to Purchase, which you may accept/reject by 
initialling the seller's alterations. Remember that once you have signed and the seller accepts, a binding agreement 
comes into existence. Any changes that you wish to make thereafter will require the agreement of the seller and 
will need to be in writing. The estate agent will send the original agreement to the conveyancers, who should issue 
you with a copy of the signed agreement. 
 
The Process - Applying for Finance  

 
Once the offer has been accepted, you will require a copy thereof for submission to the Financial Institution in order 
for your loan application to be processed. This process should not take more than 10 days, especially if you have 
obtained some sort of pre-approval. If you do not have a pre-approval certificate, your estate agent may also be 
able to assist you in submitting the required loan application.  
 

 
ñThe best way to teach is through the eye. 
It is hard to retain what we hear, but a man 
remembers what he sees. The nerves from 
the eye to the brain are 22 times as strong 
as the nerves from the ear to the brain. We 

get 87% of our education through our 
eyes.ò 

John H Petterson 
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The Process - Transfer and Bond Documentation  

 
The Offer to Purchase (which now constitutes a Deed of Sale) will in the interim be submitted to the seller's 
conveyancer. It is usual for the seller to nominate a conveyancer, but you may be able to negotiate in the contract 
that your own Attorney or the Attorney attending to the registration of the mortgage bond, be appointed to attend to 
the registration of transfer. Either way, the transfer fees will be paid by you unless the contrary has been 
negotiated. 
 
The conveyancer will request copies of your Identity Document, Marriage Certificate and Antenuptial Contract (if 
applicable). Once the suspensive conditions have been fulfilled (for example approval of the loan application and 
the sale of your existing property), the conveyancer will prepare the necessary documentation, request payment of 
the transfer costs and any outstanding balance of the purchase price, and arrange an appointment for the signing 
of the transfer documentation. Both the seller and the purchaser will be required to sign certain documents which 
have been prepared by the conveyancer and which will enable the conveyancer to effect the transfer in the deeds 
office. 
 
The Financial Institution will by now have appointed a conveyancer to attend to the registration of the mortgage 
bond for the property to secure the loan granted to you. This conveyancer will request similar information from you 
in order to prepare the bond documentation and will also request payment of the bond registration costs and 
arrange an appointment for signing of the relevant documentation. Depending on the conditions of the Financial 
Institution, you may also be required to cede life insurance policies and sign debit/stop order forms. Other persons 
may be required to sign as sureties. This will be attended to by either the conveyancer or the Financial Institution. It 
is the Purchaser's obligation to ensure that all these requirements are met timeously.  

The Process - Registration at the Deeds Registry  

Once the documentation has been signed and the necessary costs paid, the conveyancers will liaise with each 
other to affect registration at the Deeds Registry. After approximately 10 days the Deeds, having been examined by 
the Deeds Registry, will be available for registration. Assuming all suspensive conditions and outstanding 
requirements have been met, the transfer of ownership and the mortgage bond will be registered simultaneously. 
Your new home actually becomes your property on the day that the transfer is registered at the Deeds Office. 
 
After approximately three months, a copy of the Title Deed reflecting you as owner and a copy of the Mortgage 
Bond will be sent to you. The original will be retained by the Financial Institution granting the home loan. This will 
conclude the transaction. The copy of the Title Deed and Mortgage Bond should be kept in a safe place with all 
your other important documentation. In the event that you want to sell the property, the availability of the 
documentation will speed up the sale process.  
 
 

The People you will deal with: 

The Estate Agent 

Generally, the estate agent is appointed by the seller. Accordingly, you will not have much of a choice as to which 
agent you will be dealing with. A reputable estate agent will be able to greatly assist you in completing the real 
estate transaction, which requires an organised, step-by-step approach. Estate agents are specifically trained to do 
what many homeowners do not have the experience, skill or time for.  
 
The agent is also required to comply with a Code of Conduct and should the agent act illegally or unethically 
towards you, you may be able to refer the matter to the Estate Agent's Board. This Board regulates the conduct of 
the estate agents and is established in terms of the Estate Agents Act. Therefore, always ensure that you are 
dealing with an estate agent registered at the Estate Agentôs Board and a holder of a current Fidelity Fund 
Certificate. 
 
 It is advisable to deal with agents who are members of the Namibian Institute of Estate Agents to ensure that you 
get quality and ethical service. Should you choose to approach an estate agent to find you a property, it is wise to 
take advice from your Attorney, as well as trusted friends, family and colleagues as to a reputable estate agent.  
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The Conveyancer 

The legal and administrative process whereby a person becomes the registered and lawful owner of a property is 
known as conveyancing. Only a conveyancer (a legal practitioner who has acquired the additional qualification of 
conveyancer) is entitled to register transfers of ownership of property and other transactions in the Deeds Registry 
in Namibia. As a great deal is at stake in the transfer of immovable property, the law seeks to ensure that the 
transaction is handled by a specialist; this is the conveyancer's function. This protects the rights and interests of the 
public and also safeguards the integrity of the Namibian Land Registration system. As a general rule, the seller has 
the prerogative to nominate the conveyancer who will attend to the registration formalities on his/her behalf. 
However, you can negotiate the appointment of the conveyancer with the seller. When registering a mortgage 
bond, the Bank appoints a conveyancer to attend to the registration of the mortgage bond.  

The Home Loan Consultant 

The Home Loan Consultant is employed by the Bank to arrange your home loan finance.  
 
  

Amounts to be paid  
 
Besides the purchase price, there are additional costs that you need to pay. Some of these costs need to be paid 
prior to registration of transfer and the necessary cash flow arrangements need to be made accordingly.  
 
The first payment you are likely to be called upon to make is the deposit. This amount should be paid over to the 

conveyancer and is mostly invested in an interest bearing account with interest accruing to yourself. A deposit is 
invariably required as a sign of your good faith, but may be forfeited in the event of a breach of the transaction by 

yourself.  
 
Sellers are mostly responsible to pay a pro rata share of the annual rates on the property. All amounts due to the 

local authority must be paid in advance before a clearance certificate will be issued.  
 
Without a clearance certificate, registration of transfer cannot take place. You will be required to pay your share of 
the rates from the date of possession or date of transfer, depending on the terms of the Deed of Sale. If you are 
purchasing a Sectional Title unit, you may have to pay a pro rata share of levies. Until the levies are paid up to 
date, the transfer cannot proceed.  
 
You will also be required to pay the transfer costs; this includes the conveyancer's fees and disbursements, as 
well as a taxes levied by the Government, called transfer duty and stamp duty. In addition, you may be required 
to pay the mortgage bond registration costs in advance, although normally these costs can be paid on 

registration. Please note that although conveyancer's fees are payable in advance, they are not debited by the 
conveyancer until the registration of the transactions. The conveyancer will only take his/her fee on registration of 
the transaction. In the event of occupation taking place prior to registration, you will be required to pay occupational 
interest or rental monthly in advance from the date of occupation, until the date of registration. Provision must also 
be made for this.  
 
(An estimate of costs is available upon request.) 
 
 

Some Important Clauses  
 
Voetstoots: 

 
Note that the property you are buying is normally sold voetstoots. The rationale behind this is that it protects the 
seller from the purchaserôs never ending ñcome-backsò. This means that you should thoroughly examine the 
property. If there are hidden or latent defects the seller will only be liable if they are deliberately concealed with 
the intent to defraud; this is usually very difficult to prove. The seller does not have an obligation to point out any 

defects in the property. If, however, he/she gives any verbal assurances, we urge you to put them in writing and 
incorporate them into the Deed of Sale to avoid costly litigation.  
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Risk and Insurance 

 
Note that unless the agreement provides for a specific date (for example the date of possession), risk passes to the 
Purchaser after all conditions have been met. Most agreements deal with risk expressly. Although the property may 
be insured upon registration of the bond by the Financial Institution which has granted you the mortgage loan, this 
insurance would not assist you in the event that physical damage occurring after the date of possession and before 
registration. In the event of the Purchaser taking occupation before registration, you will need to ensure that the 
property is properly insured. 
 
Possession and Occupation 

 
Possession is a complex legal concept. Possession passes when the seller gives the Purchaser access to keys 

and he/she legally controls the property. From the date of possession the purchaser is responsible for rates and 
taxes and other expenses concerning the property. It is best that the purchaser insures the property (fire, geyser, 
etc.) from this date onwards.  
 
More often than not, the purchaser will move into the house some time before the transfer is actually registered, 
giving rise to a situation where the purchaser resides in the home before the seller has been paid for it. To 
compensate for this, the purchaser pays an amount of rental to the seller for the right to use and enjoy the property. 
This rental is called occupational interest. Ordinarily occupational interest/rent would be payable from this date, 

even though the Purchaser has not physically moved in.  
 
If the Deed of Sale does not provide for occupation, or there is a tenant on the property, the passing of 
possession would entitle the Purchaser to the rental, but not to occupation. "Whatever the case, a lot of 
misunderstanding and acrimony can be avoided if the date of occupation and the amount of occupational rent 
payable are clearly written into the sales agreement. It is also a sound idea to arrange for household insurance 
(theft, etc.) accordingly and to stipulate that all the seller's belongings are to be removed from the property by the 
agreed occupation date. It is also inadvisable for the buyer not to store goods on the premises before this date, 
because issues such as liability, damages and insurance can really complicate an already stressful time." 

 
Fixtures and Fittings  

 
Please note that the sale will include, unless specified, all objects which are actually attached to the structure, such 
as light fittings, pool filters, fitted carpets, burglar bars, etc. In order to ensure that no disputes arise, it is suggested 
that the Deed of Sale reflect all items which the seller intends to remove. This is sometimes more prudent than 
trying to list every possible item which has been attached to the structure.  

 
 

 
 

2.3. Show Time 
 
You have worked very hard; you have done your farming and marketing and followed up on prospects, 
and now you have your first listing and sole mandate.  
 
 

Now you need to show the Property to Potential Buyers. 
 
Depending on the effort and attitude of the agent, show days can either be a nightmare, or the most 
lucrative activity of the marketing process. This will depend on you, the agent.  
However, two things are certain: 
 

¶ You need to have show days. 

¶ You need to be well prepared.  
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Why make use of Show Days? 
 
Primarily you have an obligation towards the seller and want to sell the property. So you put it up for a 
viewing and invite the public to come inside.   
 
A secondary (and underlying) objective is that you want to meet other potential buyers and sell other 
properties to them should they not buy the show house. Therefore you take all the time and effort in the 
world to strike up a conversation with these visiting prospects and arrange for follow-up meetings with 
them. Therefore, be ready to hand out your listing flyer on show days. 
 
Finally, the neighbourhoods where you are having show days are filled with potential sellers, who take 
note of your active marketing strategies. Therefore, make sure you have personal and company 
information handy and visible to those passing by. Make use of things like pointer boards, banners, 
balloons and other means to attract attention to your show day.  
 
 
 
 
 
 
 
 
 
 
 

The following will assist you to prepare for the Big Day: 
 

¶ It is best to book show days at the same time you make the listing and receive the mandate. 
This way, both you and the seller can make sure of the date and you also make a good 
impression regarding your marketing strategies. When consulting your calendar, make sure 
these days do not coincide with other big events in town (or on TV) that will prevent your 
prospects from attending. 

¶ When you drop off a copy of the sole mandate, attach to it the dates set aside for show days. 
This way you have re-confirmed the dates and you have a well-informed and prepared seller to 
assist. 

¶ Make use of quiet times during show days to write future advertisements. There is enough quiet 
time between prospective buyer visits. During this time, you will be in a position to look for 
features that will attract buyers. 

¶ Think of the type of buyer profile that will fit this property and consider the correct approach to 
use in your advertisements.  

¶ Drop flyers in the neighbourhood to advertise the show day and also invite people. This should 
be done on the Wednesday before the show weekend. They may well know of friends or family 
who want to live in the area. Remember to hand out the ñJust Listedò and ñSoldò flyers 
afterwards. 

¶ Ensure all pointer boards are clean, worthy of your logo and pointing in the right direction. 
(Remember to also check this on show day.) 

 
 
 
 
 
 
 
 

You need to have show days.  
You have worked very hard to get there;  

make the most out of it.  
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Preparing the House 
 
Studies show that homes that have been thoroughly prepared, sell up to three times faster. The 
following tips, implemented in a few relatively inexpensive and effective ways, can mean more positive 
interest from home buyers, resulting in a faster, higher-priced sale. 
 
However, you will need to invest time and effort to get the house prepared for the day. As the sole 
mandated agent, you have to work as hard as possible to present the sellerôs house in the best possible 
light.  
 
First of all, get the seller involved for a quicker sale which will benefit both you and your seller. Have a 
pre-designed brochure handy for sellers, containing the following general tips: 
 

Outside: 
 
First impressions of the house are most likely to happen here. Some buyers will even decide if 
they want the house or not, just by the impression they get from outside. 

 

¶ Pay attention to the municipal areas outside. Is it clean and is there sufficient parking space 
available? 

¶ Pick up all garbage/litter outside the house and yard and replace or clean faded house 
numbers on the outside. 

¶ Tend to the lawn, pavements, paths, driveways and other flower beds. Plant new colourful 
flowers and keep the garden well watered. Remove dead limbs and debris. Advise owners 
on simple and relatively cheap preparations, such as interlocks. 

¶ Have some flowerpots at the entrance. 

¶ Touch up necessary paintwork and varnishing. 

¶ Tidy the garage, attic and other storage areas. 

¶ Arrange and tidy up items like firewood and outdoor/garden furniture. 
 

Inside: 
 

¶ Make sure the entry bell and doorbell work. Clean the porch and foyer and make sure the 
entrance hall is neat. 

¶ Remove things like paintings and pictures that the owners may love, but which others may 
find offensive. Buyers will easily visualise themselves in a new place if they feel 
comfortable with the interior. People often buy a home based on their feelings about it. 
Regardless of your location and price, if something about your home "feels" wrong, buyers 
will look elsewhere.  

¶ Tighten loose doorknobs, pulls, towel racks, drawers and cabinets, and oil squeaky doors. 
Fix loose stair banisters, window openers and broken windows.  

¶ Fix leaky taps and toilets, remove water stains, and repair caulking and seals around tubs 
and basins. Make sure bathrooms and toilets are clean and fresh. 

¶ Arrange the furniture and discard (surplus) unused furniture and items. Each room must 
appear as spacious as possible.  

¶ If a room is painted with dark colours, it could work to lighten up an area with lighter 
colours. 

¶ Make sure that the (high wattage) light bulbs and switches are all working.  

¶ Clean all your windows and mirrors.  

¶ Check closets for neatly arranged clothes and make sure there are as few items as 
possible stored overhead and on floors.  

¶ Make sure all valuables are safely stored away. 

¶ Leave kitchen countertops clear. Clean the oven and all other kitchen appliances. Polish all 
the chrome and sinks.  
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¶ Shampoo carpets and wax floors. Launder draperies and curtains.  

¶ Make sure the laundry areas are clean. 

¶ Repair cracked walls and touch up chipped paint. 

¶ Make sure garages, spare rooms and packaging areas are neat. 
 
 
 
Finally:  
 

¶ Drive around the block. Is it clearly visible that there is a show house in the area? 

¶ Will it be possible, convenient and safe for a potential purchaser to stop and enter the 
property? If possible, open the security gate to make it easier for them to enter. Remember 
that should a prospect be unable to enter, you might have lost the sale for no particular 
reason.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

(see www.haverhillstaging.com/haverhill/) 
 

Remember:  
 

You will waste valuable time if you do all the preparations for the day and do not 
ensure that you have enough visitors. 

Market the day appropriately, even if it means distributing flyers to your farming area or 
the neighbourhood of the show house. People in the area often know about others who 

would like to live nearby. 
 
 

On the Show Day: 
 

¶ Make sure that there are no pets around (or at least not inside the house) and deal with any 
possible bad odours beforehand. 

¶ Have balloons handy for visibility and for any children that are passing by.  

¶ Open every window covering. All drapes, curtains and blinds should be positioned to let in the 
maximum amount of light. Buyers like a house to be "light and bright", so accommodate 
them! Also, turn on as many lights as possible. Suggest to owners who are having difficulties 
selling their houses to repaint dark colours with lighter colours to give a brighter, cleaner and 
more spacious effect. 

In Short:  
 

The entire area around the house should be neat and 
interesting to any passerby.  

It s hould be easy for a car to stop and once they have 
stopped, nothing should hinder them from coming inside. 

The more inviting and accessible the house looks , the more 
likely they are to enter.  

Ensure a friendly entrance and neutral atmosphere where 
st ranger s/show house visitors would get the feeling of ñI 

want to live hereò.  
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¶ It can do no harm to have soft (not too obvious) music or a radio playing in the background. 

¶ Decorate the property with your own trademark umbrellas and banners (and those sponsored 
by financial institutions). Where possible, make use of the sellerôs garden furniture. 

¶ Greet buyers enthusiastically and encourage them to walk around and to be comfortable. 

¶ Make sure you have more than enough additional presentation manuals and business cards 
handy (the dining room table is ideal for displaying these). Include handy buyerôs information 
and tips on buying (mortgage, finance, conveyancing, etc) and Offers to Purchase in your 
packages. Remember your calculator and promotional pens.  

¶ Should prospects want to talk price, make sure you have the CMA or other valuations (see 
Chapter 1) and an Offer to Purchase handy. 

¶ You may ask visitors to sign the ñShow House Visitorsô Bookò and even show some 
identification. If they do not want to, make sure to make a notation in the book yourself, after 
they have left. 

¶ Make sure no visitor leaves without a business card.  

¶ Never apologise for any of the houseôs shortcomings. 

¶ Put out some fresh flowers and have (pleasant smelling) snacks available. These can be left 
afterwards for the sellers. In the meantime, place a visible note near your other displayed items 
which conveys your appreciation for the day, to all involved. Buyers will also see this and be 
impressed by your creativity and professionalism.  

¶ Dress your best and wear a visible name tag. 
 
 

See example for ñShow House Visitorsô Bookò 
 
 

Safety Issues 
 
Unfortunately, estate agents are also a target for criminal minds. This is not only on show days, 
but also when you take out clients and show property in general. With the glut of properties for 
sale now there is plenty opportunity for criminals to make use of the situation. The following are 
basic guidelines for agents on how to protect themselves, the seller's property and potential 
buyers.  
 
On Show days: 
-  Upon entering a show house for the first time, the agent should familiarise himself/herself with the 

house and should check all rooms. Work out the most convenient escape routes and unlock all 
deadbolt locks which might slow down an exit. Back doors, although often handy for an escape, can 
lead into high walled yards.  

-  When visitors arrive, agents are advised to note their car license plate numbers. While showing 
them the house the agent should walk behind, not lead.  

-  Watch what prospects are doing at all times. Do not become preoccupied with viewing the home ï
always expect the unexpected. 

-  Notify your office, a friend or your spouse that you will call every hour ï if you do not, they should 
contact the police at once.  

-  Meet the neighbours, make sure that they are aware that you will be there and ask if they could help 
you to keep an eye on the property throughout the day.  

 
Above all, do not be in the house on your own ï have a colleague or friend with you. If you 
become suspicious of a prospect, leave at once.  
 
Safety in general: 
When meeting prospective buyers for the first time, make sure that it is in a public place or at the 
company offices. Insist on identification, giving the reason that "it is company policy", to ensure 
Namibian citizenship or valid permits. Always try to find out as much as you can about the prospects; 
where they work, what they do, and how much they earn (also general pre-qualifying questions). Ask 
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many questions and make sure to be a good listener. When driving to view properties, you should 
always use you own car and be sure to familiarise yourself with the area in which the property is 
located.  
 
It is regrettable that we have to be aware of these matters, but it is also true that crime can be 
prevented by adopting simple precautions. The industry has an unusual number of women, whom 
criminals and psychopaths see as soft targets because they to work away from the security of their 
offices. 

 
 
After show time: 
 
Along with the flowers, leave your sellers some of your promotional materials, including the flyers and 
advertisements you created to promote their home. Never forget to be empathetic with the sellers as it 
is not always easy and convenient to prepare the house for show days and then leave for the day. 
 
Also, inform sellers of how many visitors attended the show day. Combine this with any other feedback 
you may have and, where applicable, supply them with a copy of the Offer to Purchase.  

 
Note: Make sure to do a complete follow-up on all your visitors. 

 
 
 

2.4. Qualifying Buyers 
 

Without making judgmental mistakes, do not waste time with unqualified buyers that 
will not purchase your property. Your time is too valuable.  
 
When you do reach them (or they reach you), identify the "active market"; in other words, those 
qualified buyer leads that will actually end up in a sale for you. The uninformed estate agent can spend 
a substantial amount of time taking a prospective purchaser to view a number of properties, deal with 
all the queries, complete the Offer to Purchase and much more, only to find out the buyer is not in the 
position to continue. This may be due to many reasons, including the sale of their own home or 
difficulties to obtain a mortgage.  
 
Within your professional guidelines, you now need to qualify the potential buyers and spend your time 
(quality and quantity) talking only to those that are willing and able to push forward with the deal.  
 
If you are not dealing with qualified buyers, you are wasting both your time and theirs. The last thing 
you want is a surprise after the offer is made. 
 
You should be trained to find and quickly qualify the potential buyer. It is up to you to find those who are 
ñready to buyò and qualified to buy. So, when qualifying buyers try to get down to the following issues: 
 

1. How long have they been looking for a home?  
2. Do they need to sell their current home before they can buy? Most sellers cannot buy anything 

because they have to sell first. 
3. Have they met with a mortgage consultant and are they pre-qualified or pre-approved?  

 
 
Many times you will spend time on mortgage bond applications, only to find out that the bank does not 
approve of the finance. The goal is to get them to meet with the consultant. This way you will quickly 
find out if they can buy a home or not.  
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However, you also need to be well informed about financial matters to assist in facilitating the deal.  
To be well informed about the financing process will better equip you as a professional agent when you 
assist buyers to obtain finance. To have a better understanding of how banks qualify clients and the 
finance process in general, please see Chapter 5 on Bonds and Finance. 
 
 
 

2.5. Service to Buyers 
 
 
Remember: If you do not show buyers what they want, your opposition will! 
 

ñDifferent Buyers, different needsò  
 
Not all clients have the same needs. When you come into contact with prospects they may have a 
variety of different reasons for enquiring about property. Be sure to establish those needs for property 
and show them only what they are interested in.  
 
Your relationship with a prospective buyer can easily turn sour as a result of poor communication. 
These problems may be avoided if properly disclosed up front (see Chapter 3.1 on communication). 
Make sure to have accurate criteria of what the buyer is looking for. While experienced buyers tend to 
be more specific on their needs for a house, an agent in general has to spend more time with younger 
buyers to get to know them and to assess and provide what they really need.  
 
 

How then do you establish what each buyer wants and needs from you? 
 

¶ Get to know them.  

¶ Always show a keen interest in them and their situation; family needs, etc.  

¶ Ask ñwhyò, ñwhatò, ñwhereò and ñhowò. 

¶ Do it professionally and without self-importance. 

¶ Listen!  

¶ Test responses with questions like: Do you agree on this? Is this important to you? Does this 
suite you? Would this be an advantage?  

¶ Once they are comfortable, they will open up more and share personal information with you. 
This will make it difficult for them to approach next door opposition agents.   

 
 

Once you have established that the client is indeed a potential buyer, you need 
to confirm the following: 
 

¶ How well are they acquainted with the home buying process and do you need to explain it in 
detail to them? 

¶ Do they still need to sell their property? Have they signed an existing sole mandate and can 
you assist with a referral? 

¶ If they have already sold their property, ask them for a copy of the Offer to Purchase and 
determine if it is duly signed, all suspensive conditions fulfilled, when occupation will occur, who 
the conveyancer is and if a simultaneous transfer is possible.  

¶ Are their finances in place? Do they know the costs involved? 

¶ Have they decided on an area yet and how long have they been looking for? 

¶ Have they seen properties with another agent that they like? 

¶ What specific features do they like or dislike? 

¶ What is their price range? 
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Now go ahead and make the viewing appointments  
 
 
Bear the following buyer profiles in mind: 
 

¶ Buyers buy for different reasons and make their decisions by making comparisons. 

¶ It may take a couple of viewings to enable them to obtain enough information so that they can 
make good comparisons. 

¶ Buyers may at times be scared of not seeing all the available options. 

¶ Eventually they discover their true needs by realising what it is that they do not want. 

¶ Buyers often do not really know what they want and you may have to assist them. 
 
 

What do you want your Prospective Buyers to know? 
 

1. About your work: 
 

Social Recognition: 
 

¶  The type of houses or listings you have available. 

¶  Houses you have sold and your clients.  
 
Quality of your Service and Agency: 
 

¶  You are a well known and established agent. 

¶  You deliver good quality, professional work. 

¶  You are part of a national/international franchise. 

¶  Your agents are all well qualified and equipped.  

¶  You will assist in the registration and finance process. 

¶  You will do anything possible to speed up the process. 

¶  You will only work on appointments. 

¶  You will assist in getting valuations for the property if needed. 
 
 

2. In General: 
 
You want to sell the area. Make use of a possible introduction time and point out features and benefits 
of the area such as a quiet and safe environment, traffic matters and access roads, sport and other 
nearby facilities (such as shopping areas). If the buyer is new to the area, show him/her around with 
pride. Explain to them the benefits of living in the area. Share information about houses, prices, sales 
and builders of homes in your area. This freely given information is also a key to a good agent/client 
relationship. Your prospects get the information they desire and you have not only impressed them with 
your knowledge but, in the process, have also lowered their resistance. The threat of dealing with you 
will further diminish.  
 
 

3. When viewing with Buyers: 
 
Use possible travelling time spent with the buyer in your car to sell your area. Make use of this time and 
trouble to show the buyer around your suburb and point out features and benefits of the area.  
 
Should it happen that you have both the seller and buyer present at the property at the same time, 
always caution the buyer that making personal comments about a property while in earshot of the seller 
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can knock them out of the running, even if they have the financial wherewithal to afford it.  
 
This is a common and serious mistake. Therefore agents should always caution prospective buyers to 
tone down comments regarding knocking down walls, removing trees or turning the formal lounge into a 
children's games room while in the presence of sellers. Sellers are often sentimental about their homes 
and may become stubborn and difficult to negotiate with if you do not show them the necessary 
respect.  
 
Not only is it important to reign in one's emotions to reduce the risk of offending the seller, but also in 
order to remain focused since runaway emotions can cloud judgment and create unreasonable 
expectations. Buyers sometimes become fixated on taking possession of an immaculate property. 
Realistically, however, they need to accept that there are always going to be repairs or alterations that 
they will need to take care of if they want to avoid upsetting the seller. 
 
When you accompany and introduce a possible buyer to a property, make sure to bring out exactly 
those unique features which you obtained from discussions with the seller when you visited the house 
to do your initial inspections.  
 
Furthermore, try to establish what is important to your client about the product (the type of house 
he/she is looking for) and point out how this house fulfils those needs.  
 
Be sure to know exactly what features your client buyer is looking for in a home. When viewing 
the property with the buyer, be observant and make sure to point out those features they would be 
interested in. What are the advantages of thereof, what will it mean to the client and will it fulfil his/her 
needs in a house? This could include a variety of things like: price, location, accessibility, convenient 
garden, age of the house, finishing and paint work, pool, view, kitchen cupboards, entertainment area, 
size of the erf, the patio, etc. 
 

 
Discuss the following advantages of the property that may assist the buyer to 
make a decision: 
 

What kind of social recognition will he/she get from friends and family when 
buying here? 
 
Is it perhaps because of the area or well-known neighbours? 
Is it because of the view or the status of the complex? 
Is it perhaps the fact that the rooms and entertainment area are so well-planned and built? 
 

What quality is he/she buying? 
 
Value for money 
Good finishing and painting 
Solid structures and area 
Expensive tiling and carpets in a good condition 
Expensive chandeliers and other light fittings 
Well equipped security and alarm system 
Well maintained garden, etc. 
 

Convenient qualities of the house: 
 
Short distance to work, schools and shopping areas 
Finishing of the house and patio 
Outlay of the garden 
Accessibility to main roads 
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Design of the roof 
Age of the house 
 

Entertainment and comfort of the house: 
 
Lapa and other entertainment areas 
Pool and Jacuzzi 
Heating or air-conditioning system 
Prestige or status 
Specific comfortable design and lifestyle 
 

 

The fear of making the wrong Financial Decision: 
 
To assist the buyer in overcoming the fear that he/she is actually paying too much for the house, you 
would have to discuss the following with him/her: 
 

¶ Actual valuation of the property and the possibility that he/she will be able to resell for the same 
price or an even better price. 

¶ The safety of his/her investment. 

¶ Buying at this price will actually be cheaper than building the same house again in this area. 

¶ The value will increase more than the interest rate. 
 
 

 Remember: 
 

¶ Do not make a decision for the client. 

¶ Listen rather than talk; more transactions are lost by talking too much and by not 
listening enough. 

¶ Never make the mistake of judging a potential buyer on his/her appearance and assume 
that he/she will not be able to afford a house. 

 
 

Dealing with Buyerôs Remorse: 
 
Like many big decisions in life, buying a house needs careful consideration and then, after considering 
many options, you make the decision based on what is available at that stage. 
 
Many times we make well-informed decisions based on several guidelines. However, the magnitude of 
these big decisions can sometimes be overwhelming and afterwards create concern as to whether it 
was the right decision and worry takes over.  
 
Buying a house is no exception. This phenomenon is probably one of the reasons for the ñcooling off 
periodò that was introduced by legislation in countries like South Africa. According to Section 29 of the 
Alienation of Land Act, a buyer (who buys up to a certain price range) is allowed to reconsider and in 
writing then cancel/revoke an offer within five working days of the purchaser signing the Offer to 
Purchase. The National Credit Act in South Africa create further opportunities for buyers to withdraw 
from contracts. The reason behind this legislation is to protect the inexperienced buyer from the 
potential financial pitfalls of the industry. 
 
The above legislation is not applicable in Namibia and the best thing you can do as an agent is to 
remind the buyer (in these difficult times) of the very reasons and advantages he/she (while fairly 
rational) sought and bought the house in the first place. To prevent buyerôs remorse, buyers (or you as 
agent) can make a list before the purchase about the advantages of the house. This list is made during 
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quiet, rational moments, when emotions are not affected by the aftershocks of the immediate financial 
responsibilities.  
 
Remember that buyers in general want reinforcement that they have made the correct decision. 
They want validation that they bought the right product, that they paid a good price, got the best deal, 
are in style, made a good investment and will not be disappointed. Mostly, when they have some sort of 
remorse, it will be because they do not get these confirmations from friends and family. This is why you 
need to constantly reaffirm their beliefs on what they have bought. This will also increase the possibility 
that they will make those much needed referrals! 
 
 

Your assistance to Buyers 
 
Once again you will ensure that buyers take note of the possible dangers and pitfalls of a real estate 
transaction; then offer yourself or your agency as the natural solution. 
 

1. Defects:  
 
A major cause of post-sale disputes and lawsuits centre on defects and the (non) disclosures thereof. 
You as an experienced agent will assist by looking for and pointing out possible downsides and defects 
of the property. An agent is not expected to be a construction specialist and therefore it could be handy 
to appoint someone like an experienced property inspector to assist in the inspection. They will be able 
to alert the buyer to possible defects and will also be in a position to point out things like leaking roofs, 
cracking walls or other problems not so easily visible to the average eye.  
 
Remember that intentionally and fraudulently withholding material information about a property 
(by a seller or agent) can have serious legal consequences.  
 
 

Agentôs Liability for Fraudulent Misrepresentation: 
 
When an estate agent makes a false statement to a prospective purchaser knowing that it is false, 
he/she can be held liable by the purchaser for the losses sustained by him/her. 
E.g. the estate agent falsely states to a prospective purchaser that the foundations of a particular house 
have been adequately strengthened. 
E.g. the estate agent knows that the roof leaks but fails to disclose it to the purchaser  
E.g. the estate agent knows of problems on a site adjacent to the property and fails to disclose this fact 
to a prospective purchaser. 
E.g. the estate agent confirms that the ñbooks of the CCò is up to date, when in fact he/she does not 
even have any idea who the accounting officer is or what is reflected in the financial statements. 
 
Davidson v Bonafede 1981 (2) SA 501 (C) 
 
The plaintiff purchased a house but cancelled the sale on the grounds that the agent had made 
misrepresentations which were material and had been made fraudulently or recklessly, careless as to 
whether they were true or false. In an action for an order confirming the cancellation, the plaintiff had 
claimed: 
 
- Return of the purchase price. 
- Payment of certain wasted costs associated with the transaction. 
- Reimbursement for additions made and work done to the property.  
- Reimbursement of interest which he had paid on a bond which was raised partly to finance the 

transaction and interest he had lost upon the portion of the purchase price, which had come from his 
own funds.  
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The defendant (the seller) was held liable for the full claim. In my view the agent in turn would have 
been liable to the seller for that full claim if the seller had sued.  
 
Agentsô Liability for negligent Misrepresentations: 
 
An estate agentôs liability to the 3rd party negligent misrepresentations made by him/her is not entirely 
clear. E.g. an estate agent tells a prospective buyer that there are no leaks in the roof of a house 
without knowing whether that is actually true. 
 
Principal (Seller) suing Agent: 
 
A fiduciary relationship exists between an estate agent and his/her principal. This means that the agent 
owes the principal a duty of utmost good faith and must act in the interests of his/her client.  
If a conflict of interest exists, there is a duty on the agent to make full disclosure and get the principalôs 
consent. 
I.e. the agent is never allowed to make a secret profit from the performance of his/her mandate. 
E.g. if the agent is entrusted with the property to sell it, he/she cannot buy it himself/herself without full 
disclosure and the principalôs consent. 
There is a further duty on the agents not to misuse for his/her own benefit, or unlawfully disclose, 
confidential information entrusted to him/her which he/she has obtained during the performance of 
his/her mandate. 
He/she must also disclose to his/her principal if he/she obtains another mandate in respect of the 
property which may conflict with the existing mandate. 
 
If an agent breaches the duty of good faith, the Principal has two alternatives: 
- Set the contract aside; or  
- affirm the contract. The agent forfeits any right to commission and is liable for any other damages the 

principal may suffer. The principal can claim back all profit made by the agent 
 
Employer liable for Employeeôs Defects: Is the Estate Agency Company liable for the 
misrepresentation of its Agents/Employees? 
 
The answer depends upon the nature of the contract of employment between the employer and the 
employee. If it is a loose, unstructured arrangement whereby the agent has a lot of freedom of 
movement then there is a strong possibility that such an agent will be viewed as an independent 
contractor and the company would not be liable for the misrepresentation of such an agent. However, 
where the relationship is well defined and structured with such matters as ñhours of attendance at the 
officeò spelt out, then that agent is an employee and the employer company is liable for that agentôs 
defects. 
 

 
 
2. To make the Offer: 
 
Estate agents normally make use of pre-printed standard documents to assist the buyers in making an 
Offer to Purchase. If you do so, please make sure to update the document and perhaps replace it with 
newer versions approved by the Board.  
 
See chapter 3.2 for further discussions on contracts and clauses. 
 
 

3. Assisting to obtain Finance: 
 
A successful transaction requires cooperation from everyone associated with the sale. Without 
pressuring or unduly influencing a buyer with a view to further their own personal interest, agents may 
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also be of great assistance when it comes to financial and legal aspects. With their knowledge and 
experience of the industry, agents form an important link in the chain.  
 
Always keep in mind the clauses of R 7.2 and 7.3 of the Code of Conduct, which stipulates that an 
agent should never unduly influence a purchaser to make use of a specific financial institution. Also 
remember that the financial matters/status of a person is a sensitive issue and should be approached 
as such.  
 
(See more on financial matters in Chapter 5.) 
 
 

4. Assist Buyers to work out the Costs involved: 
 
Remember it is always about the money. No client can make a decision without being aware of all the 
costs involved. You, as a well-trained property professional, will be in the perfect position to supply 
exactly that information which is needed for the client to make a well-informed decision.  
 
To assist in financial aspects of purchasing you should:  
1. Work out the costs, as described in Chapter 5    
2. Provide the buyer with a professional ñBuyerôs Cost Sheetò (see example); you can create one 

manually or invest in a computerised version.  
 
Make sure you have pointed out, calculated and included the correct costs involved. This way you will 
not only make a good and professional impression, but you will also help the buyer to share this 
information with his/her family when they need to make the decision. 
 

You have done everything needed, now remember to follow up: 
 

¶ First of all, a copy of the contract of sale should be given to the buyer. Should the buyer want to 
make any changes afterwards, you as a property specialist will assist him/her. 

¶ Even if your buyer is not interested in a specific listing, or the price is too high, or you are still 
waiting for a suspensive condition to be fulfilled, or the sale did not go through for whatever 
reason; remember: he/she is still a willing and able buyer. Should the buyer not hear from you 
again, he/she may easily conclude that you are not interested in dealing with him/her anymore 
and turn to another agent. If you maintain effective communication, you may sell him/her 
another property. 

 
Should the deal continue, you should do everything in your power (ethically correct) to actually assist 
and expedite the transfer process (see Chapter 5, Process of Registration). An effective process asks 
participation and communication from everyone involved and this is also an important opportunity to 
prove that you are indeed a professional. 
 
 

Confidentiality: 
 
When working with buyers and other parties involved in the transaction, always keep in mind the Code 
of Conduct, specifically clauses 2.1 and 10.  
 
Remember that property transactions are difficult and most people are unfamiliar with the complicated 
legal and financial issues. To be able to successfully purchase a property, the buyer will most likely 
share and trust you with very confidential information regarding his/her needs, business, financial 
situation, etc. This information is given to you, the professional, to enable you to assist in putting the 
deal together. It is therefore expected of you not to divulge to any third party any of the confidential 
information given to you for this purpose. Be it financial, business or personal, the best thing is to keep 
it confidential; always act honestly and in good faith. 
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ñGo fish where the fish areò 
 
 

2.6. Sourcing Buyers 
 
 
The basic things like setting up an office, having a telephone connected, putting up a display window 
and putting advertisements in the newspaper will not be enough for you to gain access to enough 
potential clients.  
 
 
 
 
 
 

 
 
 
 
 
The following will assist you in the process of reaching much needed buyers. 
 

1. Renters: 
 
Never make the mistake of thinking that renters will stay renters forever. Research shows that renters 
comprise of up to 30% of all sales in a specific area. Work out a strategy to be in contact with renters in 
your area and make sure to inform them about the benefits of homeownership. Have a pre-prepared 
handout ready to present the cost difference between renting and buying. 
 
 

2. Mortgagees: 
 
Build up a good relationship with bankers, mortgagees and loan financing consultants. They are 
normally the first to know of a pre-qualified client who is able to buy and looking for a suitable house.  
 
 

3. Signs:  
 
Contact the homeowners in your area that have ñSoldò or ñFor Saleò signs displayed outside their 
properties. Many of them might be looking to upgrade or downgrade and may not be aware of your 
mandates/listings. Be careful not to infringe on the rights of other agents who may have a sole mandate 
with that owner. 
 
(See also Chapter 6 on The use of Boards/Signs) 
 
  
 
 
 

 
ñIf you are willing to do only what is easy, life will be 

hard. 
If you are willing to do what is hard, life will be easy! 

It is funny how the harder I try, the luckier I get!ò 
Gary Player 
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4. Networking: 
 
Make contact with and befriend secretaries of schools (including pre-schools), social clubs and 
institutions in your area. They are normally the first to know of new families moving into the area. The 
same applies for your hairstylist.  
 
Almost everyone has a barber or hairstylist they use on a regular basis and, as you know, conversation 
covers a variety of topics. Keep your ears and eyes open at all times. 
 
Take part in neighbourhood activities and get involved in community charity events. This is a perfect 
opportunity to become more familiar with your prospects and to gain exposure among the media 
representatives who usually attend these events. 
 
Contact the Human Resources department of large organisations and make sure to be updated on any 
new appointees or transferees who may be looking for homes.  
 
Befriend management and receptionists at huntersô and safari companies, as well as local hotels and 
lodges. Give them an incentive to pass on the names of any tourists and visitors who show an interest 
in obtaining property in our beautiful country. Have handy brochures available that can inform foreign 
visitors about house/property buying initiatives such as applicable taxes and duties, as well as the 
transfer system and whether or not foreigners can own property in Namibia. These brochures can also 
be put in places where visitors to Namibia will most often stop by, such as stopovers or restaurants on 
the main route to South Africa and other neighbouring countries, as well as popular routes in Namibia. 
The same goes for the International Airport or other places where tourists are likely pass by. 
 
 

5. Build up and manage an effective Database: 
 
Source for possible investors (for rental or speculative reasons) in your area and make sure to 
introduce yourself and keep regular contact with them. Whether or not you can use the database to 
help market your company has a lot to do with how you set up and manage the prospects in your 
database. Make sure to update your listings, client contacts and database and referrals regularly. It is 
vital to categorise the people in your database according to several important criteria. 
 
These are: 
 
1. Source: Where did you get this lead from? 
2. Reminder: Any detail that enables you to remember him/her more easily and continue your 

conversation where you left off. 
3. Status: How far to go before this prospect will be a customer? 
4. Type: Buyer, seller or renter? 
 
Remember to follow up on buyers.  
 
Once they have bought from you, keep in close contact with them. Make it a priority to contact 
buyers after a 16-18 month time interval. Follow up on how they are and let them know you are 
looking for buyers in the area and neighbourhood. The most obvious and direct question would be: ñDo 
you know of anyone interested in buying or selling a property?ò This is probably one of the most 
underestimated ways of sourcing for buyers and you have to make use of it. Remember to always 
specifically ask for referrals, as many actually want to be asked. This is almost like some sort of 
psychology that is stimulated by referring others to you, as most satisfied clients are happy to help the 
agent to also make other clients happy.  
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6. Your Office:  
 
Your office and window display are important sources for prospects and buyers. Make sure that this 
display is not only updated regularly, but that it is also a friendly environment where buyers can easily 
stop and look at the display. A busy shopping mall or street is probably best situated, but unfortunately 
not always possible. 
 
Make sure that when you approach people at your display to make them feel welcome and not 
threatened in any way. Make sure to mention to them that some of the properties may be sold but that 
you have an updated list in your office. Invite them in so that they can look through the listings at their 
own time. If they are not interested in buying, ask for a referral. 
 
 

7. Seminars: 
 
Advertise and put together courses with attorneys and bank consultants for prospective buyers or 
investors. These seminars are great for sales lead generation. You will establish yourself as market 
leader and professional in the industry. People who attend your seminar have an interest in the 
information you are presenting and a need for your product or service.  

 
 
8. Follow up on Show Houses and Buyers! 
 
Only 2 to 5% of agents call prospective buyers back after they have visited show houses.  
Remember that follow-up and continuous involvement and communication with potential buyers is vital 
to ensure that your efforts are actually the ñeffective causeò of a sale. You do not want to miss the 
opportunity of having ñyour contract with your commission clauseò signed.  
 
 
 
 
 
 
 
 
 
 
 

Spotters and Runners: 
 
When considering the possibilities of giving a person a reward (financial incentives) for providing you as 
an agent with valuable information that leads to concluding a deal, one always has to make sure you 
are not doing anything illegal.  
 
Remember that commission can only be paid to registered agents in the possession of a valid Fidelity 
Fund Certificate. One of the things you need to determine is that you are not dealing with a person who 
renders himself/herself as an agent to the public, when in fact he/she is not licensed or registered. This 
would contradict the Act and will make you an accomplice; something that you as a professional agent 
should avoid.  
 
The occasional providing of information alone can hardly be regarded as performing the functions of a 
real estate agent as described in the Real Estate Act and, therefore, one can assume that payment or 
remuneration for passing on the information cannot contravene the Act. However, the onus will still be 
on you to make sure that you do not contravene any Act. 
 

ñCourage is the ability to fail without 
losing enthusiasm.ò 

      
   Winston Churchill 
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Closing the Deal 
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3.5. Sales Agreement of Immovable Property 
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3.1. Communication Skills 
 
 
Your communication skills will be essential to your success as a sales person. Throughout your 
communications, remember that your attitude and approach will make the difference.  
 
Effective communication is required with respect to all the parties involved. As a first choice agent, you 
should not only be able to communicate well with prospects and clients, but equally well with other 
financial or legal professionals involved in the transaction. The ability to calmly communicate one's way 
through glitches in closings and financial negotiations benefits all of the parties involved. 
 
Train yourself to become a great listener. It is an exceptional listener that identifies customers' needs 
and wants and then talks passionately about his/her products and services in relation to those needs. 
Listening should be your number one differentiator. Listening is a quality that will enable you to discover 
the needs of your clients much more easily and will separate you from the rest. 
 
 

Telephone Calls: 
 
Remember: Speak not so that you are understood, but so that you are not misunderstood. 
 

Objectives: 
 
Set primary, secondary and even tertiary objectives for each telephone call you make or receive. Never 
opt for the 2nd or 3

rd
 objective unless the primary objective is impossible.  

 
Dealing with a potential seller: 
 
Primary: Sole Mandate 
Secondary: Show house 
Tertiary: Further appointment 
 
Dealing with a buyer: 
 
Primary: Take an offer 
Secondary: View a property 
Tertiary: Further appointment 
 
 

Preparation before speaking 
 
Take a deep breath and avoid making calls when you are upset about something. Lift your chin in order 
to emit a better resonance in your tone of voice. Relax your face and smile. Speak slowly and clearly 
showing interest and using good articulation and expression. Callers need to know, without the benefit 
of eye contact, that you are listening and concentrating solely on their needs.  
 
 

When dealing with a potential seller, for example, your objectives might be: a sole 
mandate, show house, and/or a further appointment.  
 

¶ Have your notebook/dairy handy. 

¶ Know the purpose of your call, write down or practice beforehand so you know exactly what 
you are going to say. 

¶ Know your audience (who you are calling). 



Immobilien 

 63 

¶ Identify yourself in a clear and even tone of voice. 

¶ Listen to the clientôs first words when he/she answers the telephone; is he/she too busy to 
focus on what you have to say? 

¶ Ask for a few minutes of the personôs time and make sure you have his/her full attention 
(he/she must not be driving).  

¶ Ask for identification and make sure you are not revealing important information to the wrong 
person. 

¶ Sound interested in what you are about to share.  

¶ If the battery in your handset is running low, remember to inform the other party.  

¶ Avoid initiating major business and in the case where agreements are made, confirm these 
agreements in writing as soon as possible. 

¶ Learn to handle different people with ease, avoid confrontation, arrogance and unnecessary 
technicalities. 

¶ Be assertive - not aggressive! 

¶ Remain seated and imagine the other person can see you (smile). 

¶ Try to evaluate your telephone voice (on voicemail). 

¶ Never try to eat, drink or chew silently while on the telephone. 

¶ Have a good vocabulary, make use of plain understandable language and refrain from using 
bad language and exaggeration.  

¶ Return calls as soon as possible. 
 
 
Remember: A sense of urgency is possibly the most important attribute required of an estate agent in 
todayôs competitive environment.   
 
 

When receiving calls: 
 

¶ Make sure you are aware of current advertisements, listings and prices so callers/potential 
buyers will not catch you off guard. 

¶ Make sure you have materials such as note books and pens handy to right down particulars 
like names, phone numbers, etc. 

¶ Answer promptly and identify yourself and your company immediately. 

¶ Speak clearly and do not lift the receiver to answer and then talk to someone else in the office. 

¶ Listen clearly to establish the reason for calling. 

¶ If a caller is responding to an advertisement, ask: ñWhen would you like to look at the house?ò 

¶ Avoid saying: ñWhoôs calling?ò or ñWhoôs talking now?ò. This gives the caller the impression that 
he/she is not sufficiently important for you. Rather say: ñMay I ask who I am speaking to?ò 

 
 

Cellular Phones: 
 
In todayôs professional environment a cellular phone is no longer an extravagance, but a necessity. 
Being in contact with your office and clients at all times will increase your chances of closing more 
sales. A person responding to an advertisement and wanting to speak to an agent immediately is a 
potential client in the mood to talk about real estate. Clients do not want to wait for answers; they need 
information regarding real estate now! They do not want to leave a message never knowing when it will 
be returned. Cellular phones allow agents to fulfil the needs of their clients.  
 
Make it your mission to have your cellular phone on at all possible times. Take a message yourself if 
you are busy with a client at the time of a call and return that call immediately after your current 
appointment. Have your diary and pen handy and never interrupt an appointment with a lengthy and 
unnecessary conversation. Explain to the caller that you are currently with a client, thank him/her for 
his/her inquiry and arrange a mutually convenient time for you to return the call. Make sure that he/she 
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is satisfied that you can give him/her the information that he/she requires. If this is not achieved, he/she 
will most probably immediately contact another agent. Ensure that you know where he/she will be at the 
agreed time and that you have his/her correct number.  
 
 

The Telephonist: 
 
In many cases a telephonic inquiry initiates contact with a new client. Making a good and professional 
first impression is vital to the ongoing success of any company. Office receptionists and telephonists 
should therefore be encouraged to view their position within the company as an extremely important 
and integral part of the entire sales process. The telephonist should be professional, friendly and 
efficient. Knowing the whereabouts of all the agents and the estimated time of their return if the agent is 
out of the office, is a prerequisite of good service.  
 
 
 

3.2. Body Language 
 
We communicate in many different ways and often ignore the important non-verbal messages (signals) 
we send out or receive. The signals that we transmit through our body language can sometimes result 
in many misunderstandings. 
 
The aspects of Body Language include: 
 

¶ Physical space (comfort) 

¶ Appearance and first impression 

¶ Body movements 
 
 

Physical Space: 
 
This refers to the physical space between parties. Everyone has a bubble around them known as their 
personal space. Depending on your family background and cultural influences, this sense of space can 
be large or small. The best way to create a strong impression on others is to observe and respect their 
personal space differences. This is especially significant in the case of interactions amongst strangers 
or new acquaintances. If someone steps away from you, it may simply be a space issue and not an 
issue of attraction.  
 
Another important element of personal space is that of levelling. In order to have a comfortable mutual 
conversation, you need to balance the field. This is accomplished by meeting your client eye to eye.  
If you start a dialogue with someone sitting down whilst you are standing, sit down with them to meet at 
the same level. This shows interest and is less aggressive and controlling.  
 
Normally, as you build trust with prospects, the space between you will reduce. Initially, however, you 
need to be aware of the following 4 spaces and adjust your sales techniques accordingly: 
 

 
1. Intimate:  
 
This is about 50 to 60 cm from the body (an armôs length away). The physically closer two people 
become during a conversation, the more intimacy is being shared. However, should your client show 
signs of unease within this distance, move slightly back and give some time to adjust.  
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Typically, the first initial contact (and an indicator of a strong first impression) is a handshake. 
Psychologists who have studied handshakes, give the following advice:  
 

¶ The shake should last three to five seconds.  

¶ Your hand should grab firmly, but not uncomfortably.  

¶ Maintain eye contact while shaking the hand.  

¶ Smile and nod at the other person.  

¶ Address the client by their preferred name. 

¶ Start the shake with the hand extended; thumb up, open palm showing sideways and not up or 
down.  

¶ Only shake with one hand. 

¶ When a man and woman shake hands, normally a woman will extend her hand first. 
 
The clientôs response will also alert you with some insights to his/her character. A firm response will 
indicate warmth and friendliness (although this does not necessary lead to a sale, it would help to enter 
the comfort level). While a limp and reticent handshake could indicate a lack of trust or unwillingness for 
involvement or commitment. 
 
It is most unlikely that a prospect will do business with someone they do not trust or respect. Should 
you be alerted by uneasiness, try to get behind the reason and build that trust. Be careful not to make a 
judgment on a handshake alone, also look for other indicators and cultural differences.  
 

2. Personal: 
 
Around 60 to 120 cm away. Some people who are sensitive to their physical space may still feel 
threatened within this distance. A desk could be a helpful comforting barrier to create distance between 
you and a client, however it is better to sit next to someone and not opposite.  
An estate agent sitting behind a desk can easily create a ñpower struggleò with a client who is used to 
being ñin controlò. Should you make use of a table, rather make use of a round table. 
 

3. Social: 
 
This is 120 to 360 cm away. This is the usual and more comfortable distance to be away during a sales 
presentation. It is close enough to maintain the necessary eye contact, yet far enough not to pose a 
threat. This will encourage relaxation and build much needed trust. 
 

4. Public: 
 
More than 360 cm away. This distance poses no threat, but in order for you to have control and also 
retain interest, make sure to have good eye contact and other appropriate body language gestures.  
 
 

Appearance and First Impressions: 
 
Our appearance normally determines the first impression we make upon our clients. Making a good first 
impression is something all agents should take seriously. The (unfortunate) reason is that many 
customers may already be questioning your integrity. By making a bad impression you are not 
correcting this wrong impression. 
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Unfortunately too often an unprofessional image is portrayed by agents who think it is unnecessary to 
dress in a professional, businesslike manner. It is most unlikely that someone will trust you to assist 
them in making one of the most important investment decisions of their life if your appearance is not up 
to standard. Most prospects will simply not have faith in what you are saying. Although possible to 
justify a bad impression by a good presentation, it just takes too much (unnecessary) time and effort. 
 
To make your appearance and first impression more positive, make sure to dress appropriately and 
ensure that your hairstyle and makeup will help you to appear more positively. The self-confidence that 
accompanies an appropriate impression will help you to be relaxed and assist in making a better 
presentation when combined with your knowledge of the industry.  
 

To ensure a good initial Impression: 
 

¶ Always act professionally. 

¶ Be well prepared.  

¶ Be well mannered and patient.  

¶ Be enthusiastic about what you do. 

¶ Watch your language. 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

Names: 
 

ñNothing is sweeter to our ears than the sound of our own names!ò 
 
Make a habit of remembering names. Few other things make as good an impression as remembering 
and also addressing someone by his/her name. When meeting someone for a second time, avoid 
excuses like ñI am bad with names but I can remember facesò or ñhave we met before?ò.   
It often helps is to repeat the personôs name when meeting them for the first time and perhaps asking 
them to repeat it with the proper pronunciation. When you receive a business card, store it in your card 
holderôs directory where you will see it over and over again. You can also try to relate the name to 
someone else with the same name.  
 

 

Body Movements: 
 
Sometimes there may be uncontrollable (involuntary) itches and twitches when meeting with a 
prospective client. However, an experienced salesman must know the disadvantages thereof and learn 
how to overcome these during presentations. When it comes to the voluntary movements you need to 
know how to make use of them to put clients at ease and to create interest in their presentations. In the 
process of evaluating body language, always try to make an assumption by combining the verbal with 
the non-verbal. However, should they contradict each other, give more consideration to the non-verbal 
(body language). To correctly evaluate body language, do not assign meaning because of one gesture 
only, but identify at least 2 to 3 gestures that indicate a certain behaviour.  

First Choice agents will always be willing to 
promote themselves, their company and industry, 
their values and their properties while the average 

agent will think negatively about selling 
themselves and their products. 
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Openness: 
 

¶ Legs parallel and not crossed 

¶ Hands, palms and arms open and moving in synchronisation with what is being said 

¶ Eye contact is likely to be relaxed 

¶ Loosened clothing like unbuttoned jacket or open collar 
 
Interest: 
 

¶ Quick eyebrow flash/raise 

¶ Sitting or leaning forward 

¶ Smiling and good eye contact 

¶ Nodding of head 
 
Defensive or Disagreement: 
 

¶ Arms folded 

¶ Legs crossed 

¶ Bending away or backwards 

¶ Moving of head, facing away  

¶ Sudden cut of gestures 

¶ Index finger on chin 
 
Evaluative: 
 

¶ Hand to cheek gesture in the style of Rodin's ñThe Thinkerò statue  

¶ Slight blinking or squinting  

¶ Chin stroking  

¶ Hands touching face especially upper lip  

¶ Head tilted 

¶ Peering over top of glasses  

¶ Sucking on tip of pencil or earpiece of glasses indicates a wish for nourishment in the form of 
more information  

¶ Arched eyebrows  

¶ Pinching bridge of nose with closed eyes  

¶ Scratching head, ruffling hair  
 
Suspicious Concealment: 
 

¶ Left hand over mouth (when right-handed) 

¶ Head tilted forward  

¶ Lack of eye contact and looking at floor 

¶ Scratching in front of ear  

¶ Scrunching in with head down  

¶ Stolen look, sideways glance and positioning 

¶ Frequent swallowing and wetting lips  

¶ Throat clearing, frowning 

Needing Comfort or Reassurance: 
 

¶ Biting nails or pinching fleshy part of hands 

¶ Clenched hands or stroking arms  

¶ Sucking on a pen, glasses, etc.  



Immobilien 

 68 

¶ Touching chair before sitting  

¶ Hand to throat (women), often displaced to seemingly check if the necklace is still there  

Nervousness: 
 

¶ Clearing of throat 

¶ Nail biting and finger movement  

¶ Cigarette smoking and chewing on things 

¶ Hand covering mouth when speaking 

¶ Rapid, twitchy movements  

¶ Voice strained and higher pitch 

¶ Rapid eye movement  

¶ Crossed fingers  

¶ Playing with jewellery 

¶ Jingling change in pockets 
 
Boredom: 
 

¶ Blank stare, head in hand 

¶ Leg over arm of chair  

¶ Rhythmic drumming, tapping of feet or pen, shaking one foot (women)  

¶ Straightening up then slouching  

¶ Glancing at exit  

¶ Rigid, unmoving posture with fixed stare  

¶ Yawning  

¶ Hand holding up face, drooping eyelids  

¶ Fidgeting or rocking  

Acceptance: 
 

¶ Touching, patting, holding hands to give reassurance 

¶ A person moves closer to another  

¶ Welcoming handshake  

¶ Open arms or hands (palms out)  

¶ Smile and good eye contact  

¶ Rubbing palms together indicating expectation of something pleasant  

¶ Hand to chest in a man indicates loyalty (but in a woman it is defensiveness)  

Confidence or Superiority: 
 

¶ Chest inflated 

¶ Standing with hands on hips, feet apart, head held high  

¶ Rocking back and forth 

¶ Physical evaluation of other people 

¶ Hands behind head 

¶ Taking on different postures than others, especially arms behind the head 
 
Face: 
 
The most important body part involved in body language is our face. Our expression is a clear 
indication of our feelings; something that is difficult for most people to hide. Watch other peopleôs faces 
while communicating. Listen to your inner reaction, as your brain can detect emotions that may not be 
immediately obvious. Note genuine smiles and nodding, and remember that the eyes do not lie. As the 
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window to oneôs soul, the eyes are the key to it all. Keep an eye on othersô eyes and their messages will 
become more authentic. 
 
 

Assertive vs. Aggressive Behaviour: 
 
It is important for salespeople to show assertiveness in their dealings with the public. It gives the client 
a sense of comfort and of ñbeing in the right handsò if their agent is self-confident, knowledgeable and 
assertive. So often, however, misguided assertiveness comes across to the client as aggression. In 
face-to-face dealings with a client it is the combination of a salespersonôs body language and tone of 
voice as well as the spoken words, which determine what the client ñhearsò. 
 
If during the sales presentation you are coming across as aggressive instead of assertive, your client 
will baulk or become argumentative. No matter how much you try to put things back on the right track, 
once this has happened, the more you talk, the worse it becomes! Clients become suspicious and 
disbelieving or worse still, silent and uncommunicative. This aggressive type of salesperson is the 
pushy, bulldozer type who may get the sale but seldom receives a referral and often leaves clients with 
a ñbad tasteò with respect to estate agents in general.  
 
 
 

ñHe who masters himself will soon be master of others.ò 
 
 
The difference between assertive and aggressive behaviour can be marginal. Consider the following: 
 
 
 

Aggressive people   VS    Assertive people  
 
Demand respect     Earn respect 
Want popularity      Want effectiveness 
Seek admiration     Seek believability 
Highlight faults      Highlight strengths  
Monopolise talking     Monopolise listening 
Know       Learn 
Talk to impress      Talk to express 
Talk at people      Talk with people 
Display authority     Lead by example 
Destroy confidence & morale    Build a desire for success 
Too often say ñwhat I wantò Are clear and concise on what they 

want 
Make decisions for others Set limits and keep the structure in 

place 
Treat others with less respect Treat others and themselves with 

respect 
   I am sorry, buté.                 Apologize with genuine regret 
   Interrupt others Listen 
   Blame and attack Calm, relaxed and confident and donôt 

get put down to easily 
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3.3. Negotiation Skills  
 
You as an agent are often between two parties; the seller and the buyer. Too often agents think they 
have to negotiate only with the buyers and forget that they are actually mediators and not necessarily 
negotiators.   
 
Real estate clients have also become much more sophisticated in recent years. Firstly, with regard to 
the seller obtaining the mandate and the correct pricing, and secondly with regard to the buyer that 
closes the deal. How these negotiation strategies are handled determines the success of the process 
and, eventually, the deal. Finally, the aim of your negotiations should be to resolve the terms and 
conditions of the sale.  
The ideal way in which to do so is a three-way win solution, where the buyer, seller and agent are 
happy. This means you as an agent need to be well equipped when it comes to negotiation strategies. 
 
Like all other negotiations, many things may happen in between real estate negotiations which can 
have an influence on the outcome. Unfortunately disputes may also arise as a result of representations 
or statements made by the estate agents to the parties involved! 
 
 
Keep the following Ground Rules in mind: 
 

¶ Start with the end in mind. Stay focused on the theme and what you ultimately want to achieve.  

¶ Stay calm and never make any personal comments. By keeping these structures in place, you 
will remain in control and confident, which will keep you focused.  

¶ Learn to become a good listener. Do not interrupt someone and pause before answering a 
question. 

¶ Do not arrive late or cancel at the last minute or, even worse, not show up for scheduled 
meetings at all. This is not only unprofessional, but it will also jeopardise future negotiations 
with that person. 

 
 

During negotiations you need to sell yourself! Therefore: 
 
¶ Be confident, well trained and knowledgeable. This will build up trust and rapport. 

¶ Act professional.  

¶ Make use of emotions and body language to show interest and other feelings. 

 
 
Make sure to have a clear goal, be well prepared and always anticipate counter 
arguments. 
 
¶ Prepare for the person and situation you will be negotiating in; keep in mind the culture and 

context of the situation. 

¶ What characteristics do you need to portray to stay ahead with the negotiations? Depending on 
your client, you need to determine which characteristics you need to portray to enable you to 
effectively negotiate. Do you need to be: knowledgeable, enthusiastic, calm and controlled, 
empathetic or energetic? Remember to dress and act appropriately; this will help you to portray 
a specific image. Build a picture in your mind of this person you need to become to effectively 
negotiate with the other party.  
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The Process of Negotiations 
 
1. Opening negotiations 
 
The first 5 minutes is vital in ñclosing the dealò (first impressions). In this short time span you need to 
build the necessary trust and rapport. A warm smile, a firm handshake and good eye contact is 
imperative. Listen with interest and get the information you need. Donôt interrupt others and control your 
tone of voice. 
 

2. Look for common ground 
 
Make sure to agree on common ground. Do this with a positive attitude and positive statements. This 
will not only put the other person at ease, but will also give you a good starting point. 

 
3. Sticky matters 
 
Always have empathy. Do not make personal threats or be sarcastic. Do not question the motives of 
the other party and do not rush into making counteroffers at this stage. 

 
 

How to deal with: 
 
1. Conflict: Keep calm and keep the structure in place. Recognize the needs of others and respond to 
mutual needs and concerns. 
2. Anger and aggression: Distance yourself; do not become emotionally involved. Listen when 
feelings are expressed and do not argue when expressing yours.   
3. Manipulation: Make neutral statements (do not agree or disagree) and steer conversation into 
another direction. Distance yourself. 
4. Criticism: Listen and evaluate criticism before responding; this will help to build self esteem.  
5. Objections: Objections are not always put downs, but merely delays which you need to get around. 
Pause, listen and acknowledge othersô viewpoint. Understand buyersô needs and state sellersô needs. 
Confirm and isolate the real objection; be hard on the problem, but soft on people. Test alternatives, 
invite suggestions and emphasise benefits. Confirm all acceptability to eliminate misunderstandings. 
 
When you are not achieving your objective, focus on the positive. Change the strategy and not 
your objective. 
 
If you find the client may be slipping away, try bringing him/her back by asking open ended questions to 
put them at ease. People like talking and dealing with their own kind of personalities. It would therefore 
be reassuring if you can give confirmation by agreeing with them in your actions (verbally and non-
verbally). If your body language is too superior or too different from theirs, it could act as a barrier. 
 
 
Adjournments 
Calling an adjournment will allow you to stop the negotiations and have some time to recuperate and 
think. Focus on managing the situation and keep negotiation structures in place. Be better prepared for 
the next time around and perhaps discuss you ideas with colleagues and other trusted partners. 
 
 
Alternatives 
Ask ñwhy not?ò and make suggestions to look for other possibilities. Show that you understand and 
empathise with their position. Remain open and generate alternative options. Remember, there are 
many possible solutions and as you need to be part of the solution, look for it. Push a little, pull a little 
and use your observation skills to assess when the other person is ready to shift their position. Focus 



Immobilien 

 72 

on those objectives that are achieved and help the other party to create a vision of what it would be like 
if they were to change.  
 
 
Proposals 
Make the proposal and give reasons for your proposal or suggestions. Be careful not to dilute your 
argument by giving too many reasons. You do not want to ñwinò an argument; you merely want to 
achieve your objective, which is closing the deal. By saying too much it can create more areas for 
dispute. Rather stick with a single strong reason than a dozen weak ones. Summarize the benefits of 
the proposal. 
 
 

Thought 
 
Our attitude could determine the outcome of negotiations. Many times we say to ourselves: ñI am going 
to have a pleasant meeting and discussions.ò By doing so we are literally preparing and arranging 
things to fall into place even before the negotiations have started. If we are in a bad mood before the 
meeting, already angry at the person or fearful and apprehensive of an unpleasant outcome, we are 
actually preparing for the unpleasantness to happen. Our thoughts, or in other words our state of mind, 
are ever working to set the table for things good or bad, in advance! 
 
 
 

3.4. Closing the Deal 
 
You will have the same buyer and the same seller negotiating on the property only once. They will 
never again be in the exact same position, nor will their circumstances ever be the same again. You 
need to make use of the negotiation process as much as possible. As a skilled real estate professional, 
you now have to make several proposals for objections and then carefully observe the reactions of the 
buyer through both his/her verbal and non-verbal gestures. You must be confident that the sale will 
continue, but you need a specific method (way) to close the deal.  
 
The method you use will depend on the situation. Your experience will guide you through the process. 
 
 

¶ Assumptive Close: 
 
This happens when you assume that they are buying and, while taking out the Offer to Purchase, ask: 
ñSo, in whose name will the property be registered?ò This type of closure is only recommended when 
you are absolutely sure about the situation, for it could easily create the impression that you are actually 
making decisions on behalf of the buyer. 
  
 

¶ Objection Close: 
 
The buyer objects to the colour of the house. React and ask: ñIf it was painted another colour, would 
you have bought it?ò If he/she reacts positively, continue with the negotiations. However, should the 
reaction be negative, there may be more reasons why buyer is not interested.  
 
Should there be objections that you will not be able to change or negotiate around, do not even try to 
deal with it, as you would be wasting valuable time. 
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¶ Fatal Alternative Close: 
 
The Law of Murphy abounds; sometimes a property is on the market for a very long time without any 
success and then suddenly two or more buyers want to purchase that property at the same time. The 
estate agent is in a tenuous position, but has to remain honest and professional. Inform the buyers 
about the situation and the need for them to seriously consider making an offer as soon as possible.  
This way of closing negotiations should only be considered within the guidelines and regulations of the 
Code of Conduct.  
 

¶ Warning Close: 
 
Example of the warning close: 

¶ ñA property like this does not stay on the market for very long.ò 

¶ ñYou do not often find a property with a view like this.ò 

¶ ñThe quests for these properties are very high.ò 

¶ ñThis is very rare.ò 
 

¶ Alternative Close: 
 
Propose options to the client such as: ñWould you like to have occupation before or after the holidays?ò  
This way the client has  two (positive) alternatives, which will reinforce commitment and lead to the 
purchase of the property.  
 

¶ Reminder Close: 
 
When clients give off positive emotional signs during viewing, remind them of that specific fact which 
they saw or experienced. For example: ñCanôt you just imagine the kids playing around the pool or on 
the big lawn?ò ñHow does the occupation date fit in with your childrenôs school term?ò (or when do you 
have to begin working?) ñDid I mention that the blinds/carpets/light fittings stay?ò  
Reminding them of these positive features of the house can help you to close the deal. 
 

¶ Direct Close: 
 
This is usually a rhetorical statement such as: ñYou really liked it, didnôt you?ò Then you simply ask for 
the deal/sale to continue. ñCan we proceed with the paperwork? ñShall we get the process started for 
you?ò ñSounds like a great fit! Are you ready to move forward?ò ñLetôs get the ball rolling, OK?ò 
 

¶ Question Close: 
 
This is a chance you only take when the buying signals are really strong. It is a risk, but you are also 
able to get to any objections, should there be any: 
ñWould you like to make an offer?ò 
 

¶ Pro ï Con Close: 
 
Walk the prospect through the thinking process. On a piece of paper, draw a line down the middle of 
the page and write down factors that help your prospects compare and contrast how many more pros 
your product has than cons. This closing strategy is excellent for analytical personalities. 
 

¶ The Relevant Story Close: 
 
People think in terms of stories. Relate to your prospects the experience of another client in a similar 
situation who moved forward and was very happy with his/her decision. This closing strategy also works 
when reversed: someone who did not go forward and later regretted it. 
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¶ The Real Reason Close 
 
After you have tried everything, thank your prospects for their time. They will then sense that the 
exchange is ending, so their resistance will subside. Ask your prospect something like this: ñMr. Smith, I 
tried to present the information to the best of my ability. What is the real reason influencing your 
decision to not buy/sell today?ò After receiving an answer, see if you can address the concern and re-
close. 
 
 
 

Remember: 
If you can change the objection, do so. 

If not, move away. 
 
 
 
 
Should purchasers ask the ñfavourite buyerôs response questionò, e.g. ñWill they take a lower offer?ò 
respond in the following manner: 
 
As an experienced negotiator you should first pause for a moment and the respond: ñWhat offer were 
you thinking of?ò Then keep quiet! Should they now respond with a decent amount, you know that they 
are still interested and that there is some sort of commitment to the property. However, should it be a 
ridiculous amount, you know that there will most likely not be a sale. 
 

Should you experience a negative gesture or attitude with a client after attempting to 
close: 
 

¶ Do not be over-persistent and mind your voice control. 

¶ Change the pace, slow down a little and rebuild trust and rapport. 

¶ Do not ask too much or talk too much. 

¶ Avoid making excuses for any shortfalls; this will only emphasise negativity surrounding the 
home. 

¶ Avoid any personal comments or distractions that may irritate the purchaser at this point. This 
includes things like your car, hair or anything else around you. 

¶ Emphasise and remind the client of the benefits and features they were initially intrigued by: 
ñDo you agree?ò or ñWould that be good?ò 

¶ Tell stories about your previous experience in similar circumstances and what happened. 

¶ Look for body language indicators and attempt to close again. 

¶ Remind yourself (and the client) of the motives of the purchaser: what will trigger him/her and 
what is he/she actually looking for? 

¶ Control your emotions and do not be overly enthusiastic. 
 

 

Summarise the outcome:  
 
1. Agreed upon: 

Stop talking and do not create possible misunderstandings. 
 

2. Negative Reactions: 
Change the pace, slow down, rebuild trust and rapport.  
Look for strong positive signs and build on common ground. 
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After closing the deal: 
 

¶ Carry out what you have agreed upon. 

¶ Inform all relevant parties. 

¶ Send a copy of the agreement to the parties involved. 

¶ Give thanks and recognition where other parties were involved. 
 
(See also Chapter 5 on the process of registration and the positive assistance from the agent to speed 
up the process.) 
 
 

Client Follow-up: 
 
Client follow-up should be a major part of your real estate marketing program. Whether it is an official 
mailing program through direct mail, or just a series of well-timed ñthank youò notes after the 
transaction, you need some form of follow-up. 

After closing a deal, make a point of calling or sending a note to thank mortgage consultants, office 
assistants, lawyers, clients, valuers and others involved. (To show gratitude towards others, positively 
shifts your energy in amazing ways.) Good work should be recognised and the goodwill you create will 
be helpful to you in future transactions.  
 
Proper follow-up:  
 

¶ Generates repeat business by keeping you in touch with past clients.  

¶ Generates referrals by showing you still care after the transaction.  

¶ Will assist you to be the effective cause of the sale. 
 
 
 
 

 
Remember: 

You are in business to, above all, help people buy ideal homes and make good 
investments.  

An understanding of the people you deal with will bring you, not only success, but 
great long-term personal job satisfaction. 
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3.5. Sales Agreement of Immovable Property 
 

 

 
 

ñA Verbal Agreement is as good as the paper it is written on.ò 
 
You have closed the deal and are ready to hand over the contract to be signed. Parties to a contract 
normally entrust the agent to assist with these duties and therefore you should be well aware of the 
requirements relating to contracts and clauses. As a professional, you should always encourage your 
clients to read through the contract before signing and never put pressure on a buyer to sign offers if 
he/she does not fully understand or perhaps has uncertainties about the contract in general. You should 
then be able to answer the clientôs questions. If you cannot do so, refer the client to someone who can.  
 
All in all it is essential for you to be fully aware of formalities, as well as the general clauses of an 
agreement of sale. In the absence of these formalities a party to a contract could afterwards claim that 
there were misrepresentations and thus the contract is invalid and should be set aside.  
 
 

Purpose of an Agreement of Sale: 
 
A pitfall awaiting overly-trusting buyers and sellers is that of verbal agreements. Some agreements are 
so serious in their nature and consequences that the law forces people to write them down and sign 
them. Where immovable property is sold, there are two rules that apply: 
 

Rule 1 
 
According to section 2 of the Alienation of Land Act 68 of 1981, no alienation of land shall be of any 
force or effect unless it is:  

¶ Contained in a deed of alienation (sales agreement, donation, will, etc.). 

¶ Signed by the purchaser and seller.  
Thus: Agreement of sale must be in writing and signed by the parties.  

 

Rule 2 
 
The above-mentioned ñagreement of saleò is not sufficient to effect transfer of ownership. According to 
section 16 of the Deeds Act, right of ownership of land can only be transferred from one person to 
another by means of a deed of transfer signed by the Registrar of Deeds (or endorsements being made 
on the Title Deed). See also Chapter 5.8 concerning the registration process. 
 
 

The transfer of property therefore: 
 
Begins with a preceding legal act ï the signing of the agreement of sale by both parties ï and 
ends with a registration act, when the deed of transfer is registered at the Deeds Registry. 
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Formalities of an Agreement of Sale: 
 
According to the Alienation of Land Act 68 of 1981 there are only two legal formalities for a valid 
agreement of sale: 
 

1. It must be in writing and it must contain, at the very least, a description of the parties involved, 
the property sold, the price agreed upon and the date. 

2. It must be signed by the parties thereto or by agents acting on written authority by the owners 
(see power of attorney). 

 
The only exception hereto, is property sold by public auction where there need not be a written 
agreement or signatures of both parties. The sale is regarded as perfecta when the hammer announces 
the sale to the highest bid. However, in practice, an agreement of sale is mostly signed after the 
auction. Note that in the case of sale in execution, ñThe conditions of sale in Execution of Immovable 
Propertyò as filed at the court, would partly fulfil the role of a sales agreement as far as the various 
conditions are concerned. 
 

 
Real Estate Auctions in a Nutshell: 
 

It is important to remember that auctions are another way to dispose of real estate. There are, however, some 
misconceptions that exist about auctions, a major one being that only people in financial difficulty will put their 
property up for auction. This perception is wrong. More and more, private sellers are approaching auctioneers 
directly to dispose of their property.  
 
So how does selling through a public auction work?  
 

A property is marketed through traditional media, which generates the required levels of interest from prospective 
purchasers. Most auctioneers will advertise properties in the dedicated auctions section of newspapers and will 
also advertise in the various property guides that are produced by newspapers, or will simply just put up signs. 
Purchasers will mostly have the opportunity to view the property before the auction. An auctions agent will be 
assigned to the marketing of the property, fulfilling a role similar to that of an estate agent.  
 
A property catalogue containing relevant information on the property is normally produced and made available to 
interested purchasers at viewing days and at the actual auction. The ñconditions of saleò document will usually be 
included in this catalogue. This document explains the auction process and is there to protect the interests of the 
seller and the buyer, and thus conditions should be studied carefully. These conditions should be read out at the 
beginning of the sale or brought under the notice of buyers in some way.  
 
The seller of the property and the auctioneer will have an agreement on an expected price. The highest offer 
obtained at auction will be submitted to the seller for acceptance. The perception that sellers have to accept the 
price fetched at auction is not totally right. It all depends on auction conditions and the arrangement made between 
the seller and the auctioneer, and whether the sale is with or without reserve. Should it be without reserve, the 
auctioneer is bound (has to) to sell at the highest bidder. Auction sales are, however, deemed to be with reserve 
unless the conditions of sale clearly indicate that it is without reserve.  
 
Conditions of sale may also stipulate that the sale is subject to confirmation by the seller within a certain period. In 
such cases it is usually also stipulated that the seller may accept a higher offer during that period. Where the 
property is mortgaged, similar conditions are imposed which gives the bondholder an option to make a better offer 
than the best one obtained at the auction, should that offer be less than settlement amount under the bond.  
 
To pay: 

 
One of the most frequently asked questions regarding the sale of property via an auction is whether you need cash 
to be able to buy a property on auction. The simple answer to this question is: No.  
 
When property is purchased on auction, suspensive conditions can include òsubject toò clauses built into an Offer to 
Purchase. In other words, one could put in an offer to purchase a property subject to the sale of another property. 
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It is also possible to buy a property on auction and bond it. This means that the potential purchaser must arrange 
for finance through the bank or consultant prior to the auction. Note, however, that this will mostly depend on 
the ñAuctioning Conditionsò which must be studied carefully.   
 

It is important to remember that the purchaser is responsible for all costs in the transaction. This is a very clear 
difference between purchasing a property on auction and purchasing a property through an agent. The purchaser, 
unlike the seller who would pay the commission to an estate agent, must pay the commission and transfer costs of 
the transaction to the auctioneers. The purchaser would also be responsible to pay the rates and taxes up to 
date. This would normally show from the conditions of the auction.  

 
If the seller was a registered VAT vendor, VAT may still be levied on commercial properties on top of the ñbidò 
amount. 
 
Moving in: 
 

Should a written agreement or the conditions of sale not make provisions for it, the common law has it that the 
purchaser can basically move in once the sale is perfecta. In other words, once all the conditions have been met. 
 
Is property Free or Subject to possible Usufruct or other Real right? 
 

This would depend on the construction of the agreement concluded at the sale in execution. Should the agreement 
include a standard non-variation clause stating that the property was sold "as represented by the title deed and 
diagram and subject to the conditions specified in the deed of transferò, the sale will take place subject to the 
usufruct.  

 
 

 
In Chapter 2 of the above-mentioned Act, provision is also made for contracts of sale of land in 
instalments. This is the case where the parties agree that the purchase price of land is payable in (more 
than two) instalments over a period exceeding one year and that transfer will only pass to the purchaser 
after the balance of the purchase price has been paid in full. Chapter 2 of this act further makes 
provisions for those limited cases where these instalment sale contracts may be recorded at the Deeds 
Registry against the applicable Deed of Transfer. 
 
Agents should only take note of the above-mentioned; it is most unlikely for an agent (or conveyancer) 
to encounter this in practice. 

 

Offer and Acceptance of Agreement of Sale 
 
An offer to purchase immovable property is made by a purchaser, put in writing and signed by the 
purchaser (or his/her authorised agent).  
 
In general the seller usually has three options: 

¶ to accept the offer, unchanged, including the occupation and transfer dates included.  

¶ to reject it outright as being too low or having too many unattractive conditions.  

¶ The third possibility is that they 'counter' the offer, with an amended one. This is usually on 
price, with the seller asking for a price higher than the offer, but often lower than the original 
asking price. They may also change some of the conditions. When the agent re-presents the 
changed offer to the prospective purchaser he/she then also have an opportunity to accept or 
otherwise. All of this process can take place in just a couple of days and involve some 
negotiation between yourself and the seller and purchaser.  

 
The purchaser normally stipulates that acceptance of this offer must take place on or before a 
specified date. If the offer has not been accepted upon expiry of this period, it lapses and it 
cannot be accepted afterwards. Can a purchaser who has committed himself/herself to ñkeep 
his/her offer open for a certain periodò withdraw that offer prior to the date specified in the 
offer? 
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If an offer contains no date by which it must be accepted by the seller, then the purchaser can revoke it 
at any time. However, if the offer sets out that it shall remain open for acceptance until a certain date in 
the future, as is usually the case, then that offer must remain open for acceptance until that date, 
provided that the seller is aware of that date and has accepted that he/she has a right to consider the 
offer up to that date.  
 
Example: An agent receives an offer which is open for acceptance to a date three days hence. On the 
way to see the seller, the purchaser phones the agent on his/her cellular phone and asks whether or 
not the agent has had any contact with the seller. If the agent has had no contact with the seller 
whatsoever, then the purchaser can withdraw the offer as there has been no acceptance by the seller 
up to that point of this so-called pactum de contrahendo, in terms of which both parties have agreed 
that the offeror undertakes to keep the offer open for a period of time. However, if the agent has 
contacted the seller telephonically and advised him/her briefly of the terms of the offer and the fact that 
it is open for acceptance for a period of time, then that offer can in no way be revoked or withdrawn by 
the offeror.  
 
To sum up, in simple terms, the only dated offer that can be withdrawn is one that has not yet come to 
the mind of the seller.  
 
An acceptance of an offer to purchase immovable property must also be put in writing and signed by 
the seller (or his/her authorised agent). Upon the written acceptance of the offer by the seller, the 
agreement of purchase and sale comes into operation. An agreement of purchase and sale in respect 
of immovable property therefore comes into operation/existence when: 
 

1. The purchaser makes an offer; and  
2. the seller accepts that offer.  

 
Acceptance of an offer must be: 
 

¶ Unconditional. 

¶ In response to an offer. 

¶ By the person to whom the offer was made. 

¶ Communicated to the one who made the offer in the manner prescribed, within the stipulated 
time and prescribed place. 

 
 
Is the contract concluded as soon as the seller signs the agreement OR only once the seller (or 
the agent) has communicated the seller's acceptance of the offer to the Purchaser?  
 
The legal position is as follows: 
As a general rule, a contract is concluded only when the seller (the offeree) has communicated his/her 
acceptance of the offer to the Purchaser (offeror). This means that if a seller signs an Offer to Purchase 
(thereby purporting to accept the offer), the contract is not concluded unless the seller has notified the 
Purchaser that the offer has not been accepted prior to the expiry of the offer.  
 
Offers to purchase immovable property often state that the offer will be deemed to be accepted 
"on signature by the seller". The effect of this is that the offer is accepted once the seller has 
signed his/her acceptance. It is not necessary for further notification of acceptance to be 
conveyed to the Purchaser in a specific way or within a specific time.  
 
However, in order to prevent any later disputes between the parties if your agreement does not contain 
the above-mentioned, I suggest that agents should still take all reasonable steps necessary to find out 
whether the seller has accepted the Purchaser's offer and, if so, communicate such acceptance 
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immediately to the Purchaser. This must all happen before the expiry of the offer. Do so even if you 
think it might not be necessary in terms of the wording of the contract.  
 
 

Signing, witnessing and initialling 
 
Although the contract must be in writing and signed by the parties, unlike in the case of a Will, there is 
nothing in law that requires a deed of sale to be witnessed. Even if no witness signs the agreement, it is 
valid. The purpose of witnesses to a contract is to prove that the signature of the seller and purchaser 
was indeed brought about by that person. This will naturally assist the conveyancer who needs to make 
sure that the instruction is not fraud and that the parties involved seriously did intend to create legal 
rights and duties. 
 
The same goes for initialling each page at the bottom (not referring to changes and alterations) of each 
page. An agreement of sale of land will not be invalid if this is not done and there is no legal obligation 
to do so. Agents usually insist that parties initial at the bottom of each page, purely as a matter of 
precaution to eliminate the risk that a party can act in bad faith, for example adding a page at a later 
stage. As an agent, you should avoid making any unauthorised amendments on contracts at all costs.  
 

Rules: 
1. Pay attention to unsigned amendments or alterations and bring them to the attention of the 

clients.  
2. Refrain from initialling every handwritten insertion, for this may only open the door to 

unauthorised amendments, because it would get difficult later on to prove the real purpose of a 
particular set of initials. Only initial alterations and do so at the bottom of each page too. 

3. Use Black ink. This is purely for practical reasons, as it shows better on copies and faxes.  

 
 
An offer can ñfall awayò in any one of the following scenarios: 
 

¶ Before being accepted by the offeree, the offer is revoked (withdrawn) by the offeror. 

¶ An offer expires when the expressed time limit stipulated (e.g. number of days), expires. 

¶ When the offer is expressly rejected by means of a ñcounterofferò. 

¶ Death or legal incapacity of either party before the offer has been accepted. 
 
 
Rejection of an offer must be explicit with an indication that the offeree is not interested in the offer 
and that it is not acceptable to him/her. Once it is rejected, the offer cannot be accepted afterwards and 
a new offer must be made. A counteroffer results in the rejection of the original offer. However, a mere 
enquiry from the offeree as to whether the offeror would be interested to adjust or modify his/her offer or 
not, is not a rejection and therefore could still be accepted and form a valid contract. A counteroffer only 
arises when an offeree rejects the original offer as a whole, or in part.  
 
 

Faxed or mailed contracts: 
 
Sellers and buyers are not always present at the same time and place. Buyers can draft and sign an 
Offer to Purchase and then fax it to the seller for his/her perusal and signature. Sometimes there can 
even be two separate documents; the offer on the one side and the acceptance on the other. However, 
the first document should clearly indicate that it is an offer and the other one should clearly refer and 
state that the offer is accepted. For a valid (faxed) contract, the wording should be clearly visible and 
legible without making use of outside sources. 
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Pre-printed contracts and documents: 
 
Agents normally make use of standard, pre-printed documents when concluding real estate 
agreements. Unfortunately these documents, although relatively comprehensive, can sometimes be 
rather lengthy and do not necessarily reflect the true intention of the parties involved. Although most 
estate agencies have their own standard contracts which their agents understand and are experienced 
in completing, great care should still be taken when completing these documents. For instance, do not 
initial when filling in blank spaces (names, dates, property descriptions, etc). Blank spaces on these 
documents should also never be left blank. If it is not applicable, state: ñNot Applicable.ò 
 
When making changes or amendments, it should be clearly worded (in easily understandable terms) 
and initialled by the parties involved. If this is not done correctly, the document that you rely upon for 
your commission earnings is no longer valid and enforceable. Any amendments (and addendums) after 
a contract has been signed, must be stipulated in writing and signed by the parties (or their authorised 
agents) involved. Amendments can be made on the original contract or on a separate document. 
 
There is no clear ñrightò or ñwrongò when it comes to the format and length of an agreement of sale. If all 
the relevant provisions are dealt with and if the stipulations are clear and easy to understand, it does 
not matter whether the agreement is one or ten pages long.  
 
Although there is no such thing as a ñstandard agreement of saleò, the following ñOffer to Purchaseò for 
houses has been chosen for analysis, as it covers the most important areas of concluding a valid real 
estate transaction. Note that specific contracts for the purchase of vacant land, sectional title, close 
corporations, trust and companies and agricultural land (farms) should be used when dealing with these 
properties and entities.  
 
Furthermore, note that an agreement of sale is a legal matter that requires knowledge and skill and is 
best left to an attorney who understands the theory and practice of property law and conveyancing. 
Experienced property investors also prefer to instruct their attorneys to draft an agreement, tailor-made 
for the specific transaction.  
 
 
 
 

 

Offer to Purchaser 
(Note 1) 

éééééééééééééé 
 

éééééééééééééé 
Date of Birth 

 
éééééééééééééé 

Contact Numbers 
 

(Hereinafter called ñthe sellerò whose address is) 
 

ééééééééééééééééééééé 
 

And  
 

ééééééééééééé. 
 

ééééééééééééé.. 
Date of Birth 
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éééééééééééééé 

Contact Numbers 
 

(Hereinafter called ñthe purchaserò whose address is) 
 

éééééééééééééééééééé 
 

At which address both the seller and purchaser chooses domicilium citandi et executandi (Note 2) and 
which any notice required to be given to the parties of this agreement shall be deemed to be received 
by the parties after delivery thereof on the date of such delivery, or if sent by pre-paid registered post to 
such address, 7 (seven) days after the date of such posting. 
 
The SELLER hereby sells and the PURCHASER hereby purchases the under mentioned property, with 
improvements thereon, upon the terms and conditions set forth. 
 
Certain Erf Numberééééééé.Situated in the 
Townshipééééééééééééééééééééééééé.. 
 
Municipality ofééééééééééé.éééééééééé...Registration 
Divisionééééééééééééééééé 
 
Measuringééééééééé...Square Metres and held by Deed of Transfer no T 
ééééééééééé. 
(Hereinafter referred to as the property) (Note 3)  
 
Subject to all the existing terms and conditions as stipulated in the said Title Deed (Note 4) and 
the following terms and conditions. 
 
1. PURCHASE PRICE:  (Note 5) 
The purchase price is the amount of _________________Namibian Dollars and is payable as 
follows ï 
 
 
2. DEPOSIT (Note 6) 
A deposit of  N$_______________(___________Namibian Dollar) must be shall be paid within 7 
(seven) days after signature of this agreement by both parties, by the purchaser in trust to the 
conveyancing attorney, who shall upon special request by the purchaser invest same in an interest 
bearing account.  
All interest thereon shall accrue to the purchaser; and 
 
3. BALANCE 
The balance of the purchase price, N$ ________________(_____________Namibian Dollar) without 
any deduction or setoff shall be secured by a bankerôs or other approved guarantee(s) to the 
conveyancer within 14 (fourteen) days after fulfilment of all suspensive conditions contained in this 
agreement.  
 
The full purchase price, consisting of the deposit and the balance of the purchase price, must be paid to 
the seller against registration of the transfer of the property into the name of the purchaser. 
 
4. Benefits and Risks (Note 7) 
On registration of transfer of the property the risk of ownership shall pass to the purchaser from which 
date the purchaser shall receive all benefits from and be responsible for all rates and taxes on the 
property. 
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5. Voetstoots (Note 8) 
The property is sold voetstoots and subject to all conditions and servitudes attached hereto or 
mentioned or referred to in the said Title or prior Deeds. The seller shall not be liable for any deficiency 
if extent or error in description which may be revealed upon any resurvey nor shall the seller benefit by 
any possible surplus.  
 
The seller warrants that any known defects have been disclosed to the agent and the purchaser 
acknowledges that he/she has fully acquainted himself/herself with the property as well as the beacons 
thereof. 
(Note 8.1) 
 
6. Transfer (Note 9) 
Transfer of the property shall be passed by (name of law firm) - (reference) and shall be given and 
taken upon as soon as possible after payments of the amounts referred to in clause 2 hereof and the 
fulfilment of the suspensive conditions mentioned in clause (mention if there are any).   
The seller and purchaser undertake immediately, upon being requested to do so by the conveyancer, 
sign all documents required to be signed in connection with the transfer. 
(Note 10) 
All costs of transfer, including Transfer Duty and Stamp Duty in order to transfer the property into the 
name of the purchaser, shall be paid by the purchaser immediately upon request by the Conveyancer.  
 
7. Possession and Occupation (Note 11) 
Occupation of the property shall be given to the purchaser on _____(this could be a specific date or ñon 
day of registrationò depending on what the parties agree to) 
OR 
The purchaser acknowledges having been informed that the property is let to tenants and that this 
purchase is subject to the tenantôs rights under the tenancy and/or the Rental Act as amended.  
The seller gives no warranty that the purchaser will obtain physical occupation of the property by any 
particular date. 
OR 
It is recorded and understood that there are no existing contracts with current and/or future tenants 
which are binding to the purchaser. 
 
The purchaser shall take occupation of the property on ____(complete whether it would be on a specific 
date or perhaps ñon day of registrationò, whichever is agreed upon by the parties)  
OR 
If the date of possession does not coincide with the date of transfer of the property, the party enjoying 
the occupation of the property while it is registered in the name of the other party, shall be liable to pay 
pro-rata monthly in advance, at the office of the conveyancers, occupational rent of _______.  
 
The occupational rent shall increase to _______ after _____. (Note 12) 
  
8. Fixtures 
The property is sold together with all fixtures and fittings of a permanent nature which the SELLER 
warrants are fully paid for and owned solely by the SELLER, including the 
following___________________________________________________________________________
____________________________________________________________________(Note 13) 
 
9. Bond 
This offer is made subject to the purchaser being able to obtain a loan to the sum of N$ 
_____________from a bank or other financial institution arranged for by the purchaser at his/her 
expense by the agent or the purchaser himself/herself.  
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The PURCHASER undertakes to apply for such loan forthwith and confirmation of the bond application 
from the financial institution is to be obtained within 14 (fourteen) days.   
In the event of such a loan not being obtained and approved in writing within 21 (twenty one) days from 
date hereof, this Agreement shall lapse and be of no further force and effect.  (Note 14) 
 
10. Commission (Note 15) 
The sellers shall pay the Agent's Commission of N$ _______(_______Namibian Dollar) inclusive of 
VAT, which commission shall be deemed to have been earned upon the signature of this Deed of Sale 
by both parties, as well as the subsequent fulfilment of suspensive conditions herewith.  
 
The purchaser hereby warrants that the only Agent who introduced him/her to the said property is 
____________Real Estate and hereby indemnifies and holds the sellers free and harmless from and 
against any claim which may be made by any other Agent in respect of commission arising out of the 
sale of the property where such other Agent claims to have actually introduced the purchaser to the 
property and/or to the sellers in connection with the transaction therein set forth. 
The seller hereby irrevocably instructs the Conveyancers to pay the commission to the Agent out of the 
proceeds of the sale against registration of transfer.  
The parties hereto furthermore agree that in the event of the sale being cancelled or transfer not being 
implemented as a result of any failure by the purchaser to carry out the purchaser's obligations 
hereunder, that the purchaser shall be liable to the sellers and/or the Agent for the agent's above-
mentioned commission. 
Should the sale be cancelled or transfer not be implemented as a result of any failure by the sellers to 
carry out the sellersô obligations hereunder, then the sellers shall be liable to the Agent for the agent's  
above mentioned commission. 
 
The provisions of this clause, are intended by the sellers and the purchaser to be a contract for the 
benefit of the Agent (stipulatio alteri) which may be enforced by the Agent, it being recorded and agreed 
that the Agent has accepted the benefits hereof by the Agent's signature at the foot hereof. (Note 16) 
 
11. Boards 
If not prohibited by the local authority or Body Corporate, the agent is authorised to display a SOLD 
Board/Sign on the property for 30 (Thirty) days after the sale. (Note 17) 
 
12. Forfeiture 
Should either the purchaser or the seller commit a breach or fail to comply with any of their obligations 
in terms of this Agreement, then the other party shall be entitled to: 
- give the defaulting party 5 (five) days notice in writing to remedy such breach and/or failure, and  
- if the party in breach fails to comply with such notice, then the other party shall forthwith be entitled, 
but not obliged, without prejudice to any other rights or remedies which he/she may have in law, 
including the right to claim damages:- 
1. to hold him/her to the contract and to claim immediate performance and/or payment of all obligations 
in terms hereof. 
2. or to cancel this Agreement,  (Note 18) 
 
In the event of the sale being cancelled as a result of any breach on the part of the purchaser, the agent 
shall be entitled, but not obliged, to claim the commission payable to him/her in terms of clause 10 from 
the purchaser without prejudice to the Agentôs rights against the seller.  
In the event of the Agent being notified of cancellation of this agreement, the agent shall be entitled to 
claim from any deposit amount held in a trust account in terms of the provisions of clause 2, the 
commission payable in terms of this agreement. 
 
13. Warranties and Acknowledgements 
The parties agree that this offer constitutes the entire contract between them and that no warranties, 
stipulations or representations other than those as contained herein have been made by any party  
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or agent and no variation or amendment hereof shall be binding unless recorded in writing and signed 
by all the parties.  
(Note 19)  
The parties acknowledge that the full meaning and consequences of this agreement are explained to 
them by the agent and are fully understood by them.  
 
14. Validity of Offer 
This offer is irrevocable and expires at _________on __________. Provided both parties sign this offer 
prior to its expiry, a binding Contract of Sale shall exists between seller and purchaser. The offer shall 
be deemed accepted on signature of seller. (Note 20) 
 
15. Special Conditions (Note 21) 
__________________________________________________________________________________
____________________________________________________________________________ 
__________________________________________________________________________________
__________________________________________________________________________________
____________________ 
(Note 22) 
 
 
SIGNED  at                                          on this            day of  
 
AS WITNESSES : 
1. _______________  
2. _______________                                                                    __________________________ 
                                                                   SELLER/S 
 
 
 
SIGNED  at                                                 this       day of   
 
AS WITNESSES : 
1.  _____________________________ 
 
2.  _____________________________                                         ______________________ 
                                                                        PURCHASERS/S 
 
SIGNED  at                                                 this       day of   
AS WITNESS : 
1. ____________________                                                        _____________________________ 
                                                              ESTATE AGENT 
 

 

 
Note 1 
 
The agreement/offer will only be valid if the identity of the seller and purchaser is clear without 
resources to outside evidence. This fact should be clear from the description in this clause as well as 
from the signature clauses.  
 
Note that there is different persona that could be a party to a contract. Essentially you may be dealing 
with minors or perhaps companies, closed corporations or trusts yet to be formed. In the case of a 
purchaser buying on behalf of a company, close corporations or trusts, it needs to be clear in this 
clause that he/she is not buying in his/her personal capacity. Normally, special clauses are included 
that would make the representatives liable in their personal capacities should the legal persona not be 
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registered in a certain time. It is best is to gain information from your lawyer to fulfil the necessary 
requirements. 
 
It is good practice to always check the particulars of the parties, to see whether they correspond to the 
names and identity numbers as reflected in their ID documents.  
 
(See also Chapter 4 on ownership.) 
 

Nomination Agreements 
 
If a person wishes to purchase property and at the time of entering into the agreement, he/she is not 
certain whether to purchase in his/her name or in the name of another person or legal entity, he/she 
then enters the agreement as: 

 
ñJohn Jones or nomineeò 

 
Requirements for a nomination agreement: 
 
1. The time period within which the nominated other person should be appointed must be in writing. 
2. The timing period within which the nominated party should accept and ratify the agreement. 
 
Should the nominee accept and ratify the contract after the given time period, Transfer Duty could be 
payable on two transactions; in most cases nomination agreements should be approached with caution 
to avoid possible financial losses. 
 
1

st
 transaction ï seller to Johan Bantjies 

2
nd

 transaction ï Johan Bantjies to nominee 
 
Since 2003, the nominee must be appointed on the same day in South Africa to avoid transfer duties 
being paid twice on the transaction. There is currently no fixed number of days within which the 
nominee should be appointed in Namibia. This tricky and controversial situation currently opens the 
way for possible disputes and therefore transfer duties matters should always be very carefully 
considered and correct wording should be used in the sales agreement. 
 
 

Note 2 
 
Domicilium citandi et executandi is the ñlegalò address for the parties that they choose for any delivery 
of legal notices and/or the process thereto. It can also be translated as the ñplace they consider to be 
their permanent addressò. When a notice has been sent to the personôs domicilium address by 
registered mail, such action constitutes valid service of such notice, whether the party receives it or not. 
Obviously there should be some sort of evidence that the notice was actually sent to the address. The 
domicilium should further be a physical address and not postal address. This should be an address 
within the borders of Namibia. 
 
 

Note 3 
 
Check and make sure you have the correct (and full) property description. Too often an agreement of 
sale of immovable property reaches the conveyancer with totally faulty property descriptions. The 
conveyancer needs to know for certain which property the agreement relates to. It would be problematic 
if the wrong property were transferred because of a misunderstanding or incorrect information.  
 
In case of a conventional transfer (erf) make sure about the erf number. This should not be the 
street/gate number allocated to the property but the erf number which is normally stated on 
municipal accounts and statements. In case of sectional title and agricultural land also make 
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sure you have the correct description of properties. The best way to obtain the correct property 
description is from the existing title deed.  
 
A) Recommended Property Description in case of Sectional Title Unit:  
 
The Sectional title unit known as: 
 
a) Section No. 2 as shown and more fully described on Sectional Plan No. 80/2002 in the building or 
buildings known as Desert Streams, situated in Klein Windhoek, (Extension No.5), Municipality of 
Windhoek, of which section the floor area, according to the said sectional plan, is 218 (TWO ONE 
EIGHT) square metres in extent; and 
b) an undivided share in the common property in the land and building or buildings as shown and more 
fully described on the said sectional plan, apportioned to the said section in accordance with the 
participation quota of the said section specified in a schedule endorsed on the said sectional plan and 
held under Certificate of Registered Sectional Title No. 80/2002 (2) dated 18 OCTOBER 2002.  
 
B) Recommended Property description in case of Agricultural Land 
 
CERTAIN : Portion 1 of Farm Elna No. 115 
SITUATE : Registration Division ñKò 
MEASURING : 2424 (Two Four Two Four), 8006 (Eight Zero Zero Six) hectares 
HELD BY : Deed of Transfer No. T 9901/1991 
 
Note that there are not many differences between an ordinary sales agreement and the sales 
agreement for agricultural property. The major difference is the fact that a suspensive condition 
regarding the ñwaiverò must be inserted.  
 
Other possible clauses in sales agreements for agricultural property. 
 
Following the property description is a clause referring to improvements, fixtures or other moveable 
assets and whether they make part of the sales agreement or not (engines, pumps, generators, cattle 
scales, cattle, game, etc.) 
 
(See also Chapter 5.4 on costs involved especially regarding the split in the price for transfer duty 
purposes in the case where moveable assets form part of the sale.) 
 
A clause dealing with Land Tax Certificate and the sellerôs responsibility to pay until transfer of the 
property is made into the purchaserôs name, should normally also be included as well as separate 
clauses handling the issue surrounding possible labourers and tenants on the farm. 
 
For more info on Agricultural Land in Namibia also see Chapter 4. 
 
 

Note 4 
 
See chapter 4 on Land Use Control as well as conveyancing regarding the conditions of the Title 
Deed. 
  
 
 

Note 5 
 
The purchase price is another important conveyancing fact as he/she needs to collect the full amount of 
the purchase price and may not transfer the property until the full amount has been received or at least 
secured.  
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The purchase price and method of payment should be established, i.e. whether it is a once-off 
payment or whether loans and deposits are involved.  
 
It is better practice not to stipulate that ñthe purchase price includes all costs involved to transfer the 
property.ò The simple reason for that is the fact that you save the client money by rather working on the 
purchase price PLUS the ñadditional transferringò costs. Therefore we have added the Buyerôs Cost 
Sheet to this guide and also ample guidance as to how costs should be calculated. 
 
5.1 With this example a part of the purchase price is to be paid as deposit and the rest is payable 
by loan. If a deposit is payable, it is normally payable shortly after the signature of the contract and 
must be before registration. In such cases the balance of the purchase price has to be secured by 
means of a bank guarantee. Very important information for conveyancers is the date (number of 
days) by which the guarantee or undertakings for the balance has to be tendered. Conveyancers 
ñsecureò the purchase price by way of guarantees or undertakings. It is a very important date, as the 
risk of the purchaser failing to produce the money to pay for the property is then eliminated.  
 
Also note that when the contract stipulates that ñthe deposit should be paid into an interest bearing 
account, where interest will be for the benefit of the purchaserò; this deposit cannot simply be used by 
the conveyancers for paying stamps and transfer duties in order to speed up the process. This should 
only be done when there are written instructions to do so. 
 
5.2 When the full purchase price is payable in cash, the purchase price must be secured by a bank 
guarantee or paid into the conveyancerôs trust account at least fourteen days before registration. This 
means that the purchaser will be financing the purchase price himself/herself and not obliged to borrow 
money. 
 
Example of clause in contract: 
ñThe purchase price is the amount of N$ 900 000.00 (nine hundred thousand Namibian Dollar) which 
must be paid within 7 (seven) days from date hereof into the trust account of the conveyancing 
attorney.ò 
or 
 
5.3 The full purchase price can also be payable by loan. In such a case the full purchase price 
should be secured by means of a bank guarantee and the applicable clause should read as follows: 
ñThe purchase price is the amount of N$ 800 000.00 (eight hundred thousand Namibian Dollar), which 
amount shall be secured by a bankerôs or other approved guarantee(s) within 14 (fourteen) days after 
fulfilment of all suspensive conditions contained in this agreement.ò  
 
 

Note 6 
 
Although it is not always required, the purchaser and seller often agree that a cash deposit will be paid 
as soon as the agreement is signed. A deposit usually indicates that the purchaser is serious about the 
purchase of the property and mainly serves as a goodwill gesture. It must be clearly established from 
the agreement whether a deposit is payable by the purchaser, to whom and when is it payable.   
 
Holding and investing clientsô money is a huge responsibility. By law, estate agents and attorneys must 
have ñtrust accountsò. A trust account is a separate banking account in which clientsô monies are kept 
and is guided by strict rules as prescribed in the Legal Practitioners Act. Agents and attorneys are not 
allowed to ñmixò money that belongs to clients or other third parties with their own money. Such practice 
could lead to abuse and clients losing their money.  
 
All funds received from a purchaser will be paid into a firmôs trust account. The Attorneys Fidelity Fund 
is a special insurance fund that exists to reimburse clients of law firms who lost money due to the 
misuse of trust funds by attorneys and/or their employees. This fund only covers trust money, and not 
money that was handed to the attorney with the instruction to ñinvest in an interest bearing accountò.  



Immobilien 

 89 

 
Should the attorney be instructed to invest the funds, the instruction should stipulate who the interest 
will accrue to. In this agreement it will go to the purchaser on instruction to do so. If the purchaser had 
not consented to this, and the money was only paid into the trust account, the interest accumulated in 
the trust account will be paid over by the law firm to the law society. The attorneys will therefore have 
no ñrightò to the interest accumulated.  
 
Similarly, if the deposit is paid into the estate agentôs trust account and it was not stipulated to whom 
the interest should accrue, the interest will be paid over to the Estate Agentôs Board. (Refer also to 
Chapter 7 and Section 32 of the Estate Agents Act.) 
 
 

Note 7   
 
Risk and benefits of ownership are usually transferred simultaneously on the date of registration. 
However, be alert that some parties may stipulate that risk is transferred on the date of occupation. This 
clause will determine who will be entitled (and from what date) to the rent money and liable for rates 
and taxes levied upon the property.  
 
Who is liable for the costs of repairs to damage, caused by a leaking geyser for example? It depends 
on wording of the contract.  
 
Unless the agreement provides for a specific date, for example the Date of Possession, risk passes to 
the Purchaser when the sale is perfecta. This means as soon as all conditions have been fulfilled and 
there is no other legal provision that can cause the deal to lapse.  
 
This arrangement, however, is impractical and a prudent seller will maintain his/her insurance cover 
until registration of transfer. It is also a practical idea to allow the risk in the property to pass from the 
seller to the buyer on transfer of the property (and not necessarily on occupation) - and for agents to 
double check that this is stated in the agreement of sale. In practice this is the best option, because this 
is the date on which the purchaser becomes the owner of the property and the logical date from which 
he/she will want to insure the property against risk. Such an arrangement means that careful sellers will 
stay fully insured until transfer and that there will be no need for buyers to take out special insurance 
before they take ownership. 
 
As a professional agent you have to ensure that the parties understand at what point the risk will be 
passed from seller to purchaser and advise them to insure accordingly. (Refer also to Chapter 5 
regarding home insurance.) 
 
 

Note 8 
 
More problems have arisen from a misunderstanding of the "voetstoots" clause than from any other in 
the property transaction. Voetstoots or ñas it standsò generally means that the property is sold as it 
is, with all its defects (faults). It is in essence an exemption clause and protects the seller by excluding 
liability on the seller's part for defects in the property sold. It strengthens the seller's position in that 
he/she cannot be held liable for defects in the property whether patent or latent, subject however to 
an exception which applies in certain circumstances, to be dealt with below. 
 
The purchaser is obviously at risk and should therefore exercise extreme caution when inspecting the 
property. However, the voetstoots clause can also be a dangerous trap for purchasers. It happens all 
too often that a purchaser is unhappy with a defect discovered in the property, mostly a latent defect, 
only to be referred to the voetstoots clause by agents and sellers. 
 
There are certain circumstances however where the seller will not be protected by the voetstoots clause 
and where the purchaser will be able to obtain some relief in the form of either a reduction in the 
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purchase price or, where the defect is very bad, a setting aside of the contract. An estate agent should 
insist that the seller try to recall all the defects in his/her property before selling. A buyer with any 
doubts on these matters should also be advised to call in a professional valuator and assessor. 
Although this bill is obviously for the buyer's account, the assessor's report can be extremely useful in 
drawing up an honest ñdeed of sale." 
 
Latent defect (hidden/invisible) refers to a defect which is not reasonably (clearly) visible upon 
inspection of the property. It may be covered up or concealed and will actually impair the propertyôs 
usefulness and effectiveness. Very often latent defects only become evident sometime after the date of 
sale or transfer, for example a leaking pool or a leaking roof after heavy rain.  
Common examples of a latent defects include faulty plumbing or a leaking pool, roof or gutters, a 
structural defect in a newly built property, electrical problems, rising damp or a carport or additional 
room for which no plans were approved. 
 
Patent defect (visible) is a defect which is plainly visible or that is discovered during the course of a 
reasonable inspection.  
Common examples of patent defects include water stains, broken windows, cracked gutters and tiles or 
dripping taps. 
 
The exception to the voetstoots clause involves latent defects only. The test that the courts 
apply to disputed transactions contains the following three points: 
 
1. Did the latent defect exist at the time the sale was concluded? 
 
If it did exist at the time the sale was concluded, the purchaser bears the onus. 
 
2. Is the defect material? 
 
To satisfy this part of the test, the courts will consider whether:  
 
a) The defect affects the purpose for which the property was to be used.  
 
For example, a property is purchased and on the property is a ñgranny flatò. The purchaser's intention 
was to rent the granny flat out or operate it as a bed and breakfast. The purchaser discovers a latent 
defect; plans for the granny flat were never approved. There is a Title Deed restriction prohibiting a 
second dwelling and the neighbours are against the proposal. Clearly the defect poses a serious threat 
to the purchaser's intentions for the property and the purpose for which part thereof would be used. 
 
b) The defect affects the value of the property.  
 
Generally speaking, a defect will almost always affect the value of a property. The extent to which it 
does will indicate whether it was a material or minor defect. If the court finds the defect to be only a 
minor one then all the purchaser may claim, if the other 2 parts of the test are satisfied, is a reduction in 
the purchase price. The test that would be applied is the following: "What would the purchaser have 
paid for the property if the purchaser had known about the defect?" An expert such as a valuator can 
determine this. If the purchaser is able to prove that the defect is material, then the purchaser will be 
able to have the contract set aside by the Court. 
 
 
3. Did the seller know about the defect and deliberately and fraudulently refrain to mention 
anything about it at the time of the sale. 
 
This is the most difficult part of the test to meet and it is because of this that purchasers often leave 
courts with nothing more than frustration and wasted time and money. The courts require clear and 
convincing evidence that the seller's non-disclosure was fraudulent. If the court finds that the seller 
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merely forgot to mention the defect (a negligent non-disclosure), then the seller will not be held liable.  
 
However: the seller may, for example, claim that he/she was not aware subsidence was taking place 
on a wall. But if it can be proved that cracks were visible prior to a recent paint-over or re-plastering, 
he/she can still be held responsible. 
 
Similarly, if a geyser has required two or three visits from plumbers or electricians shortly before the 
sale and this is not mentioned, the seller can be guilty of non-disclosure. 
 
The saying "prevention is better than cure" is very apt for this unpleasant situation. At the end of the 
day, it is best to encourage the seller to make a full disclosure of all known defects in the property. 
Purchasers should ask more questions about the property sold and examine the property carefully 
beforehand. The seller's answers or representations should be included in the deed of sale. Where the 
seller discloses any defects to the estate agent, the agent is obliged to in turn disclose these to the 
purchaser, whether questioned about them or not. The seller and agent are in essence one and the 
same and the seller will be held liable for any non-disclosure by the agent. 
 
 
Note 8.1 
 
Soobramoney v R Acutt & Sons (PTY) LTD  
 
In the above-mentioned case, the estate agent erected a ñfor saleò notice board on a certain property. 
The purchaser made an offer for the property but, unbeknownst to him, the property described in the 
offer was not the plot on which the notice board stood. It was on another plot he did not want. When the 
purchaser discovered the mistake, he rejected the contract and sought to recover the purchase price 
from the seller. However, the seller was insolvent. The purchaser then sought to recover the purchase 
price from the estate agent on the basis that it was the estate agentôs negligence which had caused the 
purchaser to buy the wrong property. 
 
The court held that the estate agent did in fact make a misrepresentation by representing the ground 
upon which the notice board stood as included in the property for sale. 
 
The estate agent escaped liability because the contract in question contained a clause whereby the 
purchaser declared that he had acquainted himself with the beacons of the property and that the seller 
and/or his agent were entirely free from all liability in respect thereof. 
 
However, it appears to be clear that if the contract did not contain this clause, the court would have 
held the estate agent liable. The court accepted in principle the purchaserôs allegation that: ña duty 
rested on the estate agent to exercise professional skill and care in giving information and in pointing 
out the land entrusted to it for sale.ò  
 
 

Note 9  
 
The law states that, unless the agreement stipulates differently, the seller has the right to appoint the 
transferring attorney. It is also customary in Namibia for the seller to appoint the conveyancer, unless 
the seller and purchaser have agreed otherwise in the contract.  
 
The following reasons show why the seller should nominate the conveyancer in most instances:  

¶ The party more likely to delay the transfer or breach in terms of the agreement is the purchaser. 

¶ It is easier for the seller's conveyancer to ensure that the purchase price of the property be 
properly secured. 
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¶ Until transfer, the property is the sellerôs. Therefore, it is logical that his/her own conveyancer 
protect his/her interests.  

¶ The argument might hold that since the purchaser pays the transfer duty, he/she should 
nominate the conveyancer, but this is not so when the seller pays VAT. 

¶ In transfers from developments such as townships or sectional title schemes, the seller's 
conveyancer is in the best position to coordinate the sequence of transactions. 

¶ In auction cases the conveyancer is also nominated by the seller. 

It is however true that sometimes it is preferable for the purchaser's conveyancer to act. The seller and 
purchaser could therefore agree in the deed of sale that the purchaser has the right to appoint the 
transferring attorney. However, the conveyancer has a duty of care towards the seller and the 
purchaser at all times and will not neglect the one in favour of the other. 
 
Some law firms have more than one conveyancer and it is good practice to include the name of the 
conveyancer together with the relevant firm name. This would make it easier to allocate instructions to 
the appropriate conveyancer and his/her secretary. 
 
Refer also to Chapter 5.1 on conveyancers, as well as Chapter 9 on the Institute and Real Estate ethics 
and the article on ñThe estate agent / conveyancer (attorney) relationshipò. 
 
 

Note 10 
 
As far as cost and duties are concerned, it should be remembered that the contract normally stipulates 
that the purchaser is responsible for paying costs and duties. Keep in mind that should the contract not 
clearly state that the purchaser should pay the Stamp Duties, by law it should then be paid by the seller.  
 
(For further guidelines on cost see also the Buyers Cost Sheet and refer to Chapter 5.3.) 
 
 

Note 11 
 
Possession 
Possession refers to the moment that the Purchaser takes legal control of the property, including the 
responsibility for any tenant and the rights to any rental. The person who is in possession of the 
property has all the rights and responsibilities of an owner, even though transfer has not yet been 
passed.   
 
This date could be agreed to fall on the date of transfer (when ownership passes) or on the date of 
occupation (when the purchaser takes physical control of the property). 
 

 
Occupational Interest 
 
Although sometimes misleading to clients, the term occupational interest is preferred above 
occupational rent. More often than not, the purchaser will move into the house some time before 
transfer is actually registered, giving rise to a situation where the purchaser is living in the home before 
the seller has been paid for it. To compensate for this, the purchaser pays an amount of rental to the 
seller for the right to use, enjoy and control the property. This rental is called occupational interest. This 
is paid monthly in advance and the conveyancers will refund the purchaser in the final accounts such 
unexpired portion of the month in which the registration takes place. The parties may also arrange 
between themselves to collect the monthly payments or instruct the estate agent to attend to collection.  
The ñgoing rateò for occupational interest is an estimate 1% of the purchase price per month. Most 
contracts also make provision for the automatic increase of the interest after a certain period since 
occupation.  
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If a seller has entered into a lease agreement with a tenant, this must be disclosed to the potential 
purchaser and the best practice for estate agents is to disclose this in the sales agreement. 
Tenants will be protected by the ñhuur gaat voor koopò principle for the duration of their lease 
agreement and, therefore, it should also be addressed by the seller as a matter of urgency.  
 
(See example on calculation of occupational Interest and levies.) 
 
 

Distinction between occupation and possession.  
 
There are three distinct events in a transfer (not just two), each with important legal implications: 
 
* Occupation (physically moving in). 
* Possession (together with the legal control the risk of accidental damage or loss, as well as 

responsibility to maintain and upkeep the property, passes to the possessor. The possessor is also 
the one entitled to the benefits of the property, such as rental income, etc.). 

* Transfer (transfer or ñshiftò of ownership in the particular property is registered in the deeds office). 
 
The following example will illustrate the relevance of the concept "possession": 
 
S sells a house to P on 1 January, for N$ 2 million. The contract stipulates that occupation and 
possession will pass to the purchaser on 1 March and the transfer date is agreed to be 1 April (the 
custom would be to simply register the transfer as soon as possible). 
 
The house burns down on 10 March (through no fault of the purchaser), shortly after the purchaser 
moved in - this is after occupation and possession passed to the purchaser, but before transfer. Who 
will bear the risk of the loss? Because the purchaser is in possession, it is his/her loss. He/she will now 
have to take transfer of the razed erf and still pay the N$2 million.  
 
The end result would be very different if possession was treated differently in the contract. If the 
contract stipulated that possession only passed on transfer, then in the above example (since the 
house was destroyed before possession passed to the purchaser) the seller would have to bear the 
loss. The parties will be released from their respective obligations under the contract, because 
performance became impossible (one exception, where the purchaser is in mora).  
 
If the parties specify a date for possession in the contract, that date prevails. If the contract says 
nothing about possession, then the common law takes over and sets the date. Possession then passes 
to the purchaser when ñthe sale becomes perfectaò. In practice, this more or less means the moment 
that all suspensive conditions have been met. 
 
The safest and most logical way, given practical considerations, is to stipulate that possession will pass 
on transfer and that risk will pass on date of registration of transfer. Link possession to transfer and not 
to a stipulated calendar date, unless there is a good reason for it. Or, if possession is to be passed to 
the purchaser sooner, make him/her aware of the implications and advise him/her to insure against the 
risk. 
 
While attempting to equate possession with transfer, however, some pre-printed contracts often use 
wording that could have unintended possession related consequences. Example: The contract says: 
Occupation on 1 March. Transfer to take place on 1 April or as soon as possible thereafter; possession 
to take place on 1 April. The intention is to link possession with transfer, which is sound practice, but in 
reality it is linked to the date of 1 April. 
 
What will happen, given this wording, if the transfer is delayed and will only be ready to be registered on 
the 7th of April, but the house burns down on the 2

nd
 April? It will be the purchaser's loss - a result not 

foreseen by the parties and possibly unfair.  The moral of the story?  Use the correct wording: Link 
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possession (and the transfer of risk) to the event of transfer, not to the calendar date which has been 
stipulated as the transfer date.  
 

Note 12 
 
It should be clearly stated in contracts who will receive the occupational interest, what the amount is 
and when it is payable. Normally the parties arrange between themselves to collect the monthly 
payments, or the seller instructs either the estate agent or conveyancer to attend to the collection on 
his/her behalf. Most agents prefer the conveyancer to do so, as this is less admin on their side and also 
because they can be held liable to make payments to the seller when they ñforgetò to collect the money 
from the purchaser and there are difficulties in recovering the due amount from him/her.  
 
These rental amounts are simply deposited into and paid out of the lawyerôs trust accounts almost 
immediately, where no interest is accumulated. The interests that may accumulate are normally paid 
over to the respective fidelity funds.  
 
The two concepts of ñOccupational rentò or ñOccupational interestò mean the same thing. However, 
it is recommended to use the term ñinterestò. The sellers often think that they should also receive 
interest on the amounts of occupational rent. This, however, is not the case as these rent amounts are 
mostly not deposited into an ñinterest bearingò account (call account or ñbeleggers rekeningò).  
 
 

Note 13 
 
Our common law states that, unless otherwise stipulated in the contract, all permanent improvements 
(including fixtures and fittings) ï for example swimming pools, lapas and outside TV aerials screwed 
into a wall ï become part of the property and therefore part of the sale.  
 
To make sure there are no misunderstandings, the agreement needs to specify which fixtures are 
included in the sale. Parties to a contract are normally confused by this clause and you need to spend 
time with those involved to prepare a list of the items which should be incorporated into the agreement. 
Indoor and outdoor plants, TV aerials, ovens, bar counters, alarm systems, blinds and light fittings, as 
well as pool cleaning equipment are the most commonly disputed items.  
 
Because all fixtures are suppose to stay it is probably better to list those items that will not stay, or 
those that the seller may remove, which will therefore not be part of the sale.  
 
 

Note 14 
 
A purchaser does not want to be held liable to the seller under an agreement if the bank is not prepared 
to grant him/her a loan. In the case of the example, the bond clause takes the form of a suspensive 
condition which makes the agreement conditional upon the granting of the loan. This condition makes 
the contract subject to the obtainment of a loan for a specific amount before or on a particular cut-off 
date, as the seller cannot wait indefinitely for the purchaser to obtain a bond (with the possibility of 
course that the period can be extended by the parties involved by mutual agreement).  
 
If the purchaser does succeed in obtaining a loan within the prescribed period and all the other 
suspensive conditions (if any) have been met, the contract comes into operation and the purchaser 
must provide guarantees that his/her obligations will be met in terms of the contract. 
 
If the purchaser does not succeed in obtaining a loan within the prescribed period, the contract 
automatically lapses without any obligations. However, in the event that there is sufficient proof that the 
purchaser deliberately prevented the fulfilment of this clause in an effort not to be bound by the 
contract, the condition is deemed to be timeously fulfilled.   
(Refer to Case Law) 
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Suspensive condition clauses in a contract should be very carefully worded and 
thoroughly scrutinised.  
 
a) By making the sale of a purchaserôs property a suspensive condition to the contract, it means 
that the contract of sale would be subject to the prior sale of the purchaserôs property on or before a 
specific date. Problems often arise when a purchaser is dependent on the proceeds of the sale of 
his/her property, but he/she has not inserted a ñsubject toò condition into the contract of the property 
he/she is buying. This would mean that the agreement is not conditional on the sale of the purchaserôs 
property and the purchaser cannot get out of the transaction if his/her house is not sold or if there is a 
delay in that transfer. 
 
 

Example: 
This agreement is subject to the fulfilment of the following suspensive condition: 
That the purchaser is successful in selling and transferring of another property of his/hers within 90 
days after signature of this agreement, situated at Zenobiastreet 8, Ludwigsdorf, Windhoek, by 
acceptance of a bona fide written Offer to Purchase.  

 
 
If no time limit is placed on the condition to be fulfilled, the seller may be prejudiced, as he/she 
will have to wait for a rather long time before he/she can declare that the transaction has lapsed 
due to non-fulfilment of the condition.  
 
b) If the sale of a purchaserôs property is made a suspensive condition, the ñoutside offerò could 
also take the form of a suspensive condition in an agreement of sale and will normally follow directly 
after the above-mentioned condition (a).  
 
The outside offer enables the seller, pending the fulfilment of the suspensive condition, to market the 
property and receive written offers from other prospective purchasers. 
Should the seller receive a better offer from another prospective buyer (the outside offer), the purchaser 
shall be entitled to: 

- declare the agreement unconditional; or 

- make an offer that is equivalent to, or better than, the other offer. 
 
If the purchaser does not do one of the above, the seller is entitled to accept the other (outside) offer. 
 
 

Example: 
Until such time as there has been full compliance with all suspensive conditions contained in this 
agreement, the seller shall be entitled to continue marketing his/her property, subject thereto that 
should he/she receive another or more favourable offer which is not subject to a similar condition (of 
selling another property first), a copy of the said offer shall be delivered to the purchaser, who shall be 
given the opportunity ï 
i)  to waive in writing all suspensive conditions contained herein in case of an equal offer; or 
ii)  to make a similar or better offer to the seller within a period of 48 hours from receipt thereof. In such 

an event, the seller shall be obliged to accept a new offer from the purchaser. Should the purchaser 
not make any such offer, the seller may accept the said offer, whereupon the original offer to 
purchase will lapse and be of no further force or effect.   
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Resolutive Conditions 
 
In the case of suspensive conditions the contract depends on a specific condition to actually form a 
binding contract. 
In the case of a resolutive condition, the contract is already binding but will resolve/terminate when 
specific events occur.  
 
 

Note 15 
 
An estate agent who is in possession of a valid Fidelity Fund Certificate and insurance, and who was 
the effective cause of the sale, is entitled to remuneration for his/her services. Where a valid agreement 
has been concluded he/she would be entitled to commission.  
 
Although it is common practise for the seller to pay the estate agentôs commission, costly and 
unnecessary mistakes sometimes mean that the contract does not stipulate who is actually responsible 
for paying the agentôs commission. It is best to simply stipulate the amount, inclusive or exclusive of 
VAT, and by whom (seller or purchaser) and when it is payable.  
 
An agent, like any other business in Namibia, is obliged to register for VAT if his/her turnover exceeds 
(or is expect to exceed) N$200 000 per annum. VAT must then be paid to the Receiver of Revenue by 
the person registered for VAT. Once registered for VAT, the person (entity) is called a VAT vendor. 
Should the agent be registered for VAT, 15% must be charged on the commission amount. If the 
amount of the agreement is stated to be exclusive of VAT, then it means VAT should still be calculated 
at 15% and added to the amount of commission to be paid. Also ensure that this amount on the 
agreement corresponds with the amount in your instruction letter to the conveyancer to avoid any 
confusion.  
 
Any changes to this clause should be in writing and signed by the seller and purchaser.  
 
(See also Chapter 1 on ñCommissionò.) 
 
 

Note 16 
 
Stipulatio alteri refers to the legal position of an agent when a contract is made between two 
other parties: 
 
A stipulation alteri is in effect a complex/combination of two contracts: 
 
1

st
. Between the promisee and the promisor, where the promisor agrees to keep an offer open to a third 

party. 
2

nd
. The promisor and third party. This comes into existence when the third party accepts the offer the 

promisor has made to him/her.    
 
Under the Roman Dutch Law, a third party to a contract (the agent) can acquire a benefit from a 
contract only if he/she has accepted it. The provisions of this clause are intended, by the sellers and the 
purchaser, to be a contract for the benefit of the agent (stipulatio alteri) which may be enforced by the 
agent, having been recorded and agreed that the agent has accepted the benefits thereof by his/her 
signature at the foot hereof.ò 
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Note 17 
 
The parties can only authorise the agent to display his/her boards if this is permitted by the relevant 
authorities. Authorities, like the City of Windhoek, promulgate outdoor advertising regulations applicable 
to agents and the display regulations regarding boards/signs (see ñOutdoor Advertising Regulations in 
Chapter 6)ñ  

 
Note 18  
 
The law of contract and the law relating to breach of contract is a fairly specialised area of law. 
The following is a brief summary thereof:  
 
No party who suffers from a breach of the contract by the other party is entitled to cancel the agreement 
and claim damages or claim specific performance without notifying that party of the breach and giving 
them the prescribed time, in terms of the contract, to remedy their own breach.  
 

¶ Cancellation: 
Cancellation will only be granted when the breach is of a term of the contract that is sufficiently 
important to reach to its root. If the breach is of a minor clause, only specific performance or 
damages may be claimed. A delay in the performance of a partyôs obligations is not usually 
something that goes to the root of a contract unless it is specifically agreed to do so.  

 

¶ Damages: 
The aggrieved party can claim either restitutionary damages (from the word ñrestoreò) to put him/her 
in the same position as before the breach or can claim for compensatory damages for the losses 
he/she may have suffered. A person claiming damages has to prove that he/she has indeed 
suffered loss as a direct result of the breach of the contract. Naturally damages are difficult to 
prove. 
 

¶ Performance: 
In terms of performance, the aggrieved party may seek: 
1. An order to compel the defaulter to fulfil his/her side of the contract. 
2. To refuse to perform his/her side of the contract. 
3. A diminution of his/her own performance.  
 
 

Other possible Cancellation / Breach Clauses: 
 

a)  In the event of cancellation of this agreement, the seller shall have inter alia, the following rights: 
 i)  To retain all amounts which the purchaser has already paid in terms of this agreement, including 

the deposit as ñrouwkoopò and/or liquidated damages sustained by the seller; and 
 ii)  in addition to forfeiture of the deposit by the purchaser, to claim from the purchaser such 

damages as the seller may have sustained, should the amount of the deposit proof to be 
inadequate for this purpose; and 

 iii)  the purchaser shall vacate the property without delay, enabling the seller to obtain immediate 
repossession of the property. 

 
b)  Should the seller have to take steps against the purchaser pursuant to a breach by the purchaser, 

the seller shall be entitled to receive from the purchaser, payment of all the sellerôs legal costs 
incurred on the scale between attorney and client, including tracing fees and collection commission 
paid by the seller to his/her attorneys.  

c)  If the purchaser disputes the sellerôs right to cancel and/or remains in occupation of the property 
after cancellation or purported cancellation, the purchaser shall continue to pay interest and levies 
as herein provided in consideration of his/her continued occupation of the property. 
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d) In the event of cancellation of this agreement due to the sellerôs breach of contract, the purchaser is 
entitled to be refunded with the amount of the deposit, as well as interest thereon.  

 
 
 
 
Note 19 
 
As explained in Rule 1 above, the sale of immovable property must be recorded in writing and signed 
by both parties. This also means that the amendment of any clauses should therefore also be in writing 
and signed by the parties to the contract. If this is not the case, these (oral) amendments will be of no 
force and effect.  
 
They also agree that nothing else, other than what is specifically stated in the written document, has 
been agreed upon. In this way, neither of the parties can claim later on that there were ñsilent 
agreements to amend the agreementò; it is all in writing.  
 
 

Note 20 
 
A purchaser whose offer is not irrevocable can revoke that offer at any time prior to acceptance. If the 
seller rejects the purchaserôs offer, it immediately ceases to exist and cannot be accepted later.  
If a seller presents a counteroffer to the purchaser and the purchaser declines, the seller may not 
subsequently accept the original offer. However, a mere inquiry from the sellerôs side to determine if the 
purchaser would consider making a better offer does not necessarily mean the original offer is rejected, 
and the seller can still accept the original offer if he/she does so before the time stipulated.  
 
 

Note 21 
 
Sometimes there are special conditions agreed upon. Space is often provided in written agreements for 
these special conditions to be concluded by the parties. Make sure to follow the guidelines which 
stipulate when these conditions and blank spaces should be initialled, and when not. 

 
 
Note 22 
 
The date of sale (agreement date) is the date on which the last signature was made on the agreement.  
 
This date is important for it serves as the ñbase dateò for suspensive conditions like obtaining a loan, 
guaranteeing due dates, and transferring duty payments (which must be paid within six months from 
date of sale).  
 
Note that the general function of a witness to a document is to give evidence as to whether the 
signature is really that of the alleged person. Should a document or signature be disputed, the witness 
should be capable of giving evidence in a court. Therefore a witness must be older than 16 years, of 
sound mind and able to describe the circumstances of the signing to a court. 
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Other possible Contractual Clauses: 
 

What are ñoptionsò and ñpre-emptive rightsò? 
 
An option gives the optionee (one who may want to purchase) the right to purchase a certain property 
within a certain time, at a possible fixed price. An option obliges a seller to sell the property to the 
specific purchaser (optionee) if and when the option is exercised.  

 
The Right of First Refusal gives the holder of that right (mostly municipalities, lessees or perhaps 
previous owners) a preference to purchase a particular property if the owner should decide to sell it. If 
the seller receives an acceptable offer from a prospective purchaser, he/she is obliged to first offer the 
property to the holder of the right of first refusal at the same price and conditions. The right of first 
refusal imposes no obligation on a seller, except the obligation to give the holder of the right the first 
opportunity to purchase.  
 
Both an option and a right of first refusal must be in writing and signed by both parties. 
 

Essential Difference: 
In the case of an option, the owner/seller is compelled to sell if the option is exercised. 
In the case of right of first refusal, there are no obligations to sell; the only obligation is to give the 
holder the first opportunity to purchase should the owner/seller decide to sell. 
 
 

Example of option: 
The seller, Frankie Mouton, hereby gives Solomon Nangolo an option to purchase erf 2399 Eros Park, 
Windhoek, for N$ 900 000.00 (Nine Hundred Thousand Namibian Dollar). This option expires at 
midnight on 31 December 2008. 
 

 
 
 

Typical wording for a right of first refusal: 
The lessee has a right of first refusal to purchase the leased property upon expiry of the lease. If the 
lessor intends to sell his/her property at that stage, he/she must first inform the lessee and invite 
him/her to make a written Offer to Purchase the property. 

 
 
 

What are ñJurisdiction Clausesò? 
 
For the purpose of resolving disputes (in a cheaper and less complicated way) that may arise between 
the parties, a clause is often added to an agreement stating that the party instituting legal action may do 
so in a Magistrateôs Court (as opposed to the High Court under which the jurisdiction will normally fall) if 
he/she wishes. This is mostly done because it could be less expensive for the parties involved and also 
to speed up the procedures to resolve the dispute. Express agreement is required to do so, because 
the law in Namibia states that when someone wants to institute legal action in a dispute that involves a 
claim of more than N$ 20 000.00, the claim must be brought to the High Court, unless the parties agree 
otherwise.  
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Typical wording of a Jurisdiction Clause: 
 
The parties hereby consent to the jurisdiction of the Magistrateôs Court otherwise having jurisdiction 
under Section 28 of the Magistrateôs Court Act, 32 of 1944, notwithstanding that such proceedings are 
otherwise beyond its jurisdiction.  
 
This clause shall be deemed to constitute the required written consent conferring jurisdiction upon the 
said court pursuant to Section 45 of the Magistrateôs Court Act, 32 of 1944 or any amendment thereof. 
Provided that the seller shall have the right at the sellerôs sole option and discretion to institute 
proceedings in any other competent court in respect of any claim which, but for the foregoing, would 
exceed the jurisdiction of the Magistrateôs Court. 

 
 
 
 
Note: 
People are increasingly resorting to alternative dispute-resolution methods, such as arbitration or 
mediation. It is therefore possible for an agreement to state that the parties must resolve issues in such 
a matter and that the outcome of the arbitration or mediation would be final.  
 
 

Note on Lease Agreements: 
 
This guide does not deal specifically with lease agreements. Should you wish to obtain specific 
information regarding lease agreements, necessary stamps, tenant deposits, defects and maintenance, 
termination of leases it is probably best to consult a legal practitioner. 
 
Keep the following in mind: 

¶ For a lease agreement, the basic contractual formalities are applicable. 

¶ Rental matters in Namibia are governed by the Rent Ordinance of 1977. 

¶ The common law a duty to mitigate losses upon the landlord where the tenant is in breach can 
be excluded in the lease agreement. 

¶ In case of lease of a business premise, the rent ordinance has specifications that must be 
followed strictly regarding the notice period which can only be amended by separate addendum 
to the lease agreement. This differs substantially from notice periods of ordinary residential 
properties.  

 
Automatic Rent Interdict 
In terms of our law, the Landlord has a special protection assisting in the collection of arrear rental from 
tenants, which is called the "Landlordôs Hypothec". The hypothec allows the Landlord to sell the 
movable goods of the tenant (and in certain instances movables of a third party) which are on the 
leased premises, if the tenant fails to pay the rent. 
The hypothec exists from the date of the tenant's occupation of the leased premises, but becomes 
legally enforceable once a Court Order (rent interdict summons) is obtained. Therefore, prior to a Court 
Order being obtained, the tenant is free to remove the movable goods from the premises at any time.. 
The Landlord may also bring the hypothec into effect by interdicting the tenant from removing goods 
from the premises. Ones the summons is obtained attachment of the moveable goods can be made 
even if those items are stored at another location 
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Chapter 4 
 

Succeeding with Sales 
 
 

To become a well informed property professional you need to continuously develop your skills. 
This is what this chapter is all about; to give you the sharp edge you need to become the first 

choice agent in the industry. 

 
 
 

4.1. Land Use Control 
 

4.2. Ownership and Contractual Capacity 
(Including Natural and Legal Entities) 

 
4.3. Sectional Titles 

 
4.4. Conventional Deed of Transfer / Title Deed 

 
4.5. Agricultural Land 
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4.1. Land Use Control  
 

Introduction 
 
Land is used for a variety of purposes. A professional and responsible agent needs to have a basic 
understanding of Land Use Control to be in a position to respond correctly to those queries. While flats 
and houses are examples of residential use, office blocks and shopping centres indicate commercial 
use. Factories and plants are zoned (declared/marked) for industrial use, while churches are zoned for 
religious purposes and schools for educational purposes.  

 
The authorities in the various regions of Namibia have very specific rules about land use and 
development in their areas.  

 
Municipalities/Local Authority 
 
In Namibia we have 37 local authorities, 16 municipalities, 10 towns and 11 villages. 

 
Regional councils:  
 
The functions, duties and responsibilities of regional councils in the land and housing delivery process 
are defined in the National Housing Development Act. These include: 
 

¶ Reporting of problems to the Ministry of Regional & Local Government & Housing (MRLGH) 
concerning housing.  

¶ Preparation of regional housing policies.  

¶ Increasing and sustaining regional land and housing development, especially in neglected rural 
areas.   

¶ Acting as the supervisor of village councils and settlement areas with regard to housing as 
contemplated in the National Housing and Development Act.  

 

Municipalities: 
 
A municipality is a legal body with its own assets and consists of proclaimed town and extensions. All 
municipalities have an organised and formal administrative structure, performing the functions of a local 
authority. Administratively they are divided into departments of general administration, finance, health 
and engineering.  
 
Taxes are being levied to ensure the following services: water supply; provision of systems of sewerage 
and drainage; collection of garbage; construction and maintenance of streets and public places like 
gardens and parks; supply of electricity; facilitating housing developments; and last but not least, to 
subsidise the City Police, emergency services and traffic departments where applicable. 
 
They are, in principle, independent from higher authorities, both administratively and financially. The 
main sources of income for municipalities come from local rates, charges and fees from provision of 
urban services (water, electricity and sewerage), as well as the sales and taxation of land. The 
government contributes to their finances in the form of loans for development purposes and subsidies 
on streets, traffic control and fire brigades.  
 
With ever increasing numbers, the city of Windhoek consist of an estimate population of around 
233,600 000 people. With a steady influx of people to Windhoek, especially to the informal parts of 
Katutura, the costs for development of urban services are likely to be considerable in the future.  
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Municipal Property Information System is accessible via the Internet. 
 

www.windhoekcc.org.na 
 
 
 
The above website contains useful information such as erf size, municipal valuation of land and 
improvements, erf dimensions, contours compiled from aerial photography, orthophotos generated from 
the same photography, updates surrounding erf descriptions and much more. Note however that legal 
sizes and dimensions should always be verified at the Deeds Registry or at the Surveyor Generalôs 
office.  
 
 

Towns and Villages:  
 
Towns and villages are proclaimed and surveyed in accordance with the procedures laid down in the 
Townships and Division of Land Ordinance (1963). Some towns in communal areas have been 
proclaimed as municipalities since independence, which allows them to generate additional income 
through charges for water, electricity, sewerage and rent on the use of land. Most towns are not self-
supporting and rely on central government to cover salaries and some maintenance costs. 
 

Settlement Areas: 

 

Settlement Areas are created by Regional Authorities when they are of the opinion that provision should 
be made for management, control and regulation of matters pertaining to the health and welfare of the 
inhabitants of the designated area. The boundaries are determined by the Regional Authority and 
proclaimed in the Government Gazette. Settlement areas are managed by the Regional Council as 
such areas are local authority areas. 
 
By proclamation of land as a Settlement Area, it is withdrawn from Agricultural Land and no legislation 
pertaining to Agricultural Land is applicable any more. 
 

 

Land Use Control 
 
Sometimes we have to look further than we see to realise the true value and potential of property. A 
prospective purchaser will often ask an agent for information regarding the usage or potential usage of 
a property he/she is interested in or perhaps neighbouring to the property he/she wants to purchase. 
Because our population expands, more and more land is developed. Land Use Control is the way that 
Authorities control the use of land and new developments in different areas. Town planning regulations 
and laws as well as environmental laws exist to ensure the orderly change and responsible 
development of land. To control the use of land the authorities make use of four basic guidelines:  
 

1. Title Deed Restrictions 
2. Guide Plans 
3. Structure / Development Plan 
4. Town Planning Schemes  
5. Policy Areas 

 
Agents should take note of the different land use control elements. For example, if the Title Deed does 
not have any restrictions, it does not mean one can go ahead and develop on the property. As can be 
seen from the above, the variables in land use control are vast. Even with a broad knowledge on these 
aspects no agent can categorically give assurances to a client in respect of land use. It is best to 
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consult with the applicable professional - either the town planners/land surveyor, attorney or 
municipality ï to check for relevant town planning schemes and other information. It is sometimes 
regarded that a town planning scheme even overrides a title deed.  
 

 
Title Deed Restrictions 
 
Restrictive conditions of title are by far the most important conditions on a piece of land. These are 
conditions that are registered against the title deeds of erven within a proclaimed township which 
restrict the use in a particular manner. Such restrictive conditions could include: 

¶ Conditions relating to the use to which the stands may be put.  

¶ Prohibiting the subdivision of property or the erection of a building unless it complies with 
certain requirements (e.g. that it must have a specific type of roof).  

¶ The sale of property may also be restricted in terms of the provision of a will, for example when 
a parent bequeaths a property to his/her child on the basis that the property may not be sold 
before the child has reached a certain age. It could also be because of a pre-emptive right 
granted to the previous owner. Therefore it is always good to consult the Title Deed for those 
possible restrictive conditions.  

¶ Conditions in favour of the local authority to gain access to provide services or restrictions 
against growing certain trees on the property. It may also include conditions regarding the 
design of all structures and buildings to be erected as well as a time frame for doing so.  

 
 
Applications for the removal of Title Deed restrictions are normally dealt with, on behalf of the property 
owner, by an attorney and/or town planner. This could involve a variety of options including court orders 
or notorial agreements to be registered against the title deed. 
 
 

Guide Plans 
 
Local Authority plans that indicate future developments and land use patterns in general for a specific 
region. These guide plans specify areas within that region that will cater for industrial development, 
township establishment, farmland, recreation, etc.  
 
A property may not be utilized by the owner/potential owner for any purposes contrary to the guide plan.  
 
 

Structure / Development Plan 
 
Bigger Local Authorities in Namibia usually have their own master plans that lay out specific 
development and/or land use patterns, e.g. business (shops) or residential purposes. 
 
 

Town Planning Schemes 
 
Every local authority should have a town planning scheme. For instance, the Windhoek Town Planning 
Scheme has been constituted and promulgated in order to promote harmonious and orderly 
development for the urban area and regulates how a particular portion of land within the urban area of 
the scheme may be used. It further enhances the quality of life of residents as a town planning scheme 
is also used to regulate services such as the protection of public health, safety and welfare. Town 
Planning Schemes will contains the following basic information: 
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1. Scheme Map 
A scheme map restricts the erven within an area to use specific zones. Thus it specifies the purposes 
for which buildings may be erected and used, for example, residential, commercial, special, municipal, 
agricultural, open spaces, etc. 
 
 
2. Scheme Clauses  
By utilizing the following methods of control in scheme maps, the usage of a property by its owner is 
limited:  
 

¶ Density Zones: All residential zones have a density zoning and there are no ñbulk factorô 
applicable. The density zones informs a property owner of the number of dwellings that may be 
erected on a property (or a neighbouring property), or a minimum erf size that is required for a 
house. No building shall be so erected that the number of dwelling houses and units on an erf 
exceeds the number specified in the density zoning for that erf.  

¶ Floor Area Rations: The total floor space that may be built on a property.  

¶ Height: The number of storeys that that are permitted on a property.  

¶ Coverage: The amount of land that may be covered by the buildings.  

¶ Building Restriction Areas: The distance from the street boundary, or the distance from the 
side and rear boundaries that may not be built upon. Commonly referred to as building lines.  

¶ Parking: The number of parking bays required in developments. 

¶ Bulk Zones: The intensity of development on non-residential zoned property is guided by the 
bulk factor. The bulk factor for any development is the ratio of the built floor area to the erf area. 
The bulk factor indicated on the Scheme Map is the maximum to which any building may be 
erected.  

 

Consent uses: 
 
The City Council may consent to minor and ancillary activities additional to the primary rights. These 
are called ñconsent usesò. For instance, permission may be given for a noxious industry to be located in 
an ñindustryò zone or a small industry in a ñbusinessò zone provided certain safety conditions are met. 
Conditions to protect the local environment are usually included when granting a consent use and 
special Council policies may apply.  
 

Rezoning 
 
Changes in zoning are usually caused by changes and needs in the external environment. Many of the 
changes are anticipated and Council has prepared policies to meet the anticipated new circumstances. 
Council is further required to submit proposed amendments to the Ministry of Regional and Local 
Government and Housing for approval. In case of rezoning, the necessary application by the owner 
must be submitted through a Town and Regional Planning consultant to the Council.  
 
The success of an application depends on the following: 
 

¶ Town Planning Scheme 

¶ Structure/Development plan 

¶ The need for rezoning: Can the proposal be motivated on grounds of change in the 
environment?  

¶ The desirability of rezoning: Will the new zoning community? The comments of neighbours and 
other likely affected parties will be obtained.  

¶ The environmental impact of rezoning 

¶ The precedent set by rezoning it 

¶ The opportunities/restrictions relating to the property 

¶ Acceptability of proposal to adjacent residents and civic associations 

¶ The impact of the Environmental Management Act 
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Betterment Fees:  
 
In terms of Section 34 of the Town Planning Ordinance a local authority is entitled to recover 
ñbettermentò where by the coming into operation of any provision contained in a scheme, or by the 
execution by a responsible authority of any work under a scheme, any property is increased in value. 
Betterment may be recovered from the person whose property is so increased in value by an amount 
not exceeding seventy five percent, of the amount of that increase.  
 

Sub-divisions & Consolidations: 
 
Our law states that every piece of surveyed land must be depicted on a diagram. How do we 
define a piece of land and what is a diagram? 

 
Picture a cake. To help yourself to a piece of cake you need to take a knife and cut off a slice. The slice 
on your plate is a piece and the rest of the cake is the remains. In conveyancing terms the slice is 
called a ñportionò and the rest (what remains after the portion is removed) is called the ñremainderò.  
 
Land, being immovable, cannot be separated into pieces or afterwards be ñput backò with the remains. 
Physical separation is not possible, but a symbolic separation can be made by drawing a map of the 
piece of land in question.  
 
Our law makes provisions for two types of ñmapsò in conveyancing and land surveyor terms: 
 

1. Diagram: An A4 size document which is drawn up by a surveyor and is then submitted to the 
Surveyor General for approval, and which shows the boundaries and beacons of a property. A 
diagram depicts a small portion/s of land. It could, for example, be a subdivision diagram on 
which a single farm, plot or erf is shown. It could be a consolidation diagram on which a single 
consolidation property is shown or perhaps a servitude diagram showing the specific servitude 
dimensions.  

2. General Plan: A combination of diagrams on a single large sheet of paper on which more than 
one property is shown. A general plan indicates a large number of properties which are the 
product of a large scale subdivision of land for instance a township development scheme where 
an entire new township is laid out.  

 
Our ñmappingò is called the Cadaster system and forms the foundation of our registration system. It 
basically means that all dealings with land require either a diagram or a general plan. All properties can 
be ñplottedò precisely through a system that indicates the name, location and extent of the property. The 
system relating to the survey of land and the system of deeds registration are inter-dependent on one 
another for their existence, maintenance and effectiveness.  
 
For both subdivisions and consolidations, a land surveyor is required to draw up a diagram under the 
Land Survey Act 33 of 1993, submit it to the Surveyor Generalôs office and supply the client with an 
approved diagram once approved. The application would also include application to the local authority 
service division and town planning. Approval is dependent on approval granted by the Townships 
Board. The original approval and approved diagrams (2 copies) are required for registration purposes 
From then on, registration in the Deeds Registry is handled by a conveyancer.It is advisable to consult 
with a town planner and/or land surveyor when dealing with either subdivisions or consolidations. 

 
Sub-division: 
 
It is not possible for an owner to sell parts or a portion of land to different people unless it has been 
subdivided. The process of ñchopping offò a piece of land from other land is called sub-division. This 
generally involves subdividing a property into two or more parts to obtain separate titles. In the case of 
the subdivision of a portion of land into a number of portions, the land surveyor prepares a general plan 
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instead of individual diagrams. The owner will then be entitled to mortgage, lease or register other rights 
separately over the new portions.  
 
As in the case of consolidations, application to the appropriate local town planning authority can be 
done by the owner or any appointed person and needs to be accompanied by supporting 
documentation. Once this application is approved, an application to the Townships Board with all 
required supportive documentation must be done.  
 
Upon approval, a Subdivision Certificate will be issued by the Ministry of Local Government and 
Housing. Once approval is granted a land surveyor is instructed to draw a diagram to be submitted to 
the office of the Surveyor General. The Surveyor General approves the diagram and gives it a 
registered SG number. The owner can now instruct a conveyancer to draw up the transfer documents 
and deal with applicable bonds over the property. Each time a first title is being registered in respect of 
a piece of land, the diagram must be lodged together with the title.  
 

Sub-division Options: 
 
Having considered the basic environment and neighbourhood and the likelihood of being able to sub-
divide, clients have several options: 
 
1. Subdivide the land, keep their house and sell off the plot or plots. 
2. Subdivide the land, keep their house and build on one of the plots. 
3. Subdivide the land, keep their house and build another house or flats on the property to yield a 

regular rental income. 
4. Demolish the house and sell off the plots. 
5. Demolish the house and develop the land into a cluster, townhouses or a block of flats. 
 
 

Consolidation: 
 
Consolidation takes place when two or more bordering properties are joined together to form one larger 
piece of property.  
 
These properties must have the same zoning and be: 

1. contiguous to each other; 
2. owned by the same person, or by two or more persons holding the same undivided shares in 

each piece of land; 
3. registered in the same property register; (erf, farm or sectional title) 
4. situated in the same administrative and registration division. 

 
Conveyancers and land surveyors need to follow strict guidelines regarding the necessary consent and 
approvals from authorities in respect of conditions and servitudes to be registered on a newly 
consolidated property. 
 
All surveyed land belongs to what is commonly referred to as a ñRegisterò. There are three main 
property registers at the Deeds Registry: 
 

¶ Erf Register (municipalities, towns or villages) 

¶ Sectional Title Register 

¶ Farm Register 
 
Erf Register: 
 
Erven in this register are grouped according to townships, e.g. Windhoek, Klein Windhoek, Olympia, 
etc. One cannot move an erf from one township to another, which implies that one cannot consolidate 
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two adjacent erven in different townships, nor can one consolidate a part or portion of land situated in 
one township with a full/portion of erf in another township (or register). It is however possible within 
different extensions within the same township.  
 
Sectional Title Register: 
 
Erven are moved from the erf register to this register once the sectional title scheme is created and 
approved. One can subdivide land from a sectional title and have it as an erf again, provided that the 
number of sections are still in line with the zoning and, furthermore, that factors such as the bulk factor, 
etc. (building conditions) are met. Further note that it is possible to subdivide units but not to 
consolidate them.  
 
Farm Register: 
 
A register of farms in Namibia exists at the Deeds Registry. Registered information regarding the size 
and ownership of farms can be obtained from the Farm Register.  
 
The subdivision of Agricultural Land Act, 70 of 1970 controls farm surveys and prevents agricultural 
land from being subdivided to smaller than a minimum economical size. With the necessary consent 
and providing it is possible, farm surveys can involve subdividing of a farm into two or more parts. 
Generally the original owner will retain the portion known as the ñremainderò. The Surveyor Generalôs 
Office will allocate a portion number to the new part.  
 
For farm subdivisions smaller than 25 ha, applications must be made to the Namibian Planning 
Advisory Board (NAMPAB). 
 
Land situated inside a proclaimed township or settlement area is referred to on diagrams and 
applications as ñfarmsò or portions thereof, but it differs from agricultural land in the sense that it has 
other rights. NAMPAB deals with applications relating to the subdivision of such land. Should a portion 
of such land be consolidated with an erf in an existing township, such a portion of land is surveyed as a 
portion of the relevant farm, then incorporated into the township as an erf and then consolidated.  
Land in settlement areas is not subject to agricultural acts.  
 
 

Township Establishment: 
 
Where a developer/investor wishes to allocate land for the purpose of establishing a Township, the 
following procedure needs to follow: 

¶ Obtain approval from the relevant local authority. Application for the need and desirability of the 
proposed township must be made to NAMPAB. 

¶ After approval by NAMPAB, applications must also be submitted to the Townships Board.  

¶ A surveyor does the survey and subdivides the erven. This is then indicated on the draft of a 
general plan. 

¶ This draft plan must be submitted and approved by the surveyor general who allocates a 
number thereto.  

¶ Finally, application to the Registrar of Deeds for registration of the general plan and opening of 
a Township register. 

 
A clear distinction should be drawn between a township laid out on the whole of a piece of land (that is 
land forming a unit under one title deed and on one diagram), and on a township laid out on only a 
portion of a piece of land. Different procedures are applicable to each of them.  
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On Real Rights, Personal Rights and Servitudes 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Practically: Servitude is a real right belonging to ñAò in the property of ñBò, entitling ñAò to:  

¶ exercise some right or benefit in the property of ñBò (a burden upon the property of ñBò); 
or 

¶ to prohibit ñBò from exercising any of his/her normal rights of ownership. 
 
 

The Two Types of Real Rights (Servitudes): 
 

1. Praedial Real Right (servitudes): A registered servitude which one property has over another. It 

is thus not a servitude in favour of another ñpersonò but in favour of another piece of land. 
Praedial Servitudes are divided into rural and urban servitudes and as there is no legal significance in 
this distinction; certain servitudes may be both rural as well as urban.  
 

Examples 
Rural servitudes: ñright of wayò, ñwater pipe lineò, to ñconduct electricityò, and ñway of necessityò. 
Urban servitudes are: ñright to encroachò, ñlight or viewò, ñsupport or projectionò and ñurban servitude 
of water flowò. 
 

2. Personal Real Right (Servitudes): Personal servitudes are established in favour of particular 

persons over specific land and may confer a variety of benefits on their holders. They may be 
constituted for a fixed term of years or be granted until the happening of a future event or for the lifetime 
of the beneficiary, but not beyond his/her death.  

 
Examples are: 
Usufruct (Vruggebruik): A usufruct may be defined as a real right in terms of which the owner of a 
thing (often referred to as the grantor) confers on the ñusufructuaryò the right to use and enjoy the land 
to which the usufruct relates. A usufruct may be constituted over a collection of things such as a herd of 
cattle or flock of sheep and even over the entire estate of the grantor. It furthermore extends to the 
accessories of the thing that is subject thereto. A usufruct over a farm, for example, will normally extend 
not only to all buildings but presumably also to the livestock, farming equipment and the furniture in the 
homestead, provided of course a contrary intention does not appear from the will or agreement, as the 
case may be.  
As the usufructuary is only entitled to the use and enjoyment of the property, he/she does not acquire 
the ownership over it, though he/she is of course entitled to its possession. The usufructuary has no 
entitlement to consume and destroy the thing and is obliged to preserve its substance. But he/she has 
the right to take, consume or alienate its fruits, whether they are natural, industrial or civil. The 
obligation to preserve the substance of the property means that the usufructuary is bound to maintain it 
and to defray the costs of all current repairs necessary to keep it in good order and condition, fair wear 
and tear only excepted, and all rates and taxes.  

Personal Right  
 

A right between two 

persons, which is only 
binding and enforceable 

between those two 
persons. 

 
(Not all personal rights 

are capable of being 

registered in the Deeds 
Registry.) 

Upon Registration in the 
Deeds Registry a Personal 

Right becomes a Real 
Right, which is a strong 
right in relation to things 

and can be enforced 
against the whole world as 
opposed to just one or two 

individuals.  

Real Right  
 

- A Real Right now refers to a 

personôs right to do something or 
to prevent something from being 

done with that land.  
- It can therefore also limit your 

ownership by giving rights t o 

other regarding your property.  
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As the usufructuary is not the owner of the property that is the subject matter of his/her right, he/she 
cannot alienate or encumber it. Nor may he/she alienate the real right of usufruct as a personal 
servitude is inseparably linked to its holder.  
 
Use: A servitude of use resembles a usufruct, but the holderôs rights are far more restricted. He/she 
may possess and use the thing to which the right relates if it is a immovable and occupy it together with 
his/her family and visitors if it relates to land. The holder may take the fruits of the thing for his/her daily 
needs as well as for the daily needs of his/her household, but nothing in excess of that. The holder 
cannot sell any fruits. Nor may he/she grant a lease in respect of a building, though this rule is subject 
to a number of exceptions. His/her use must be without detriment to the substance of the property and 
he/she may be required to give security for the due fulfilment of his/her obligations.  
 
Habitatio: the servitude of habitatio confers on its holder the right to dwell in the house of another 
together with his/her family without detriment to the substance of the property. Unlike a servitude of 
use, it carries with it the right to grant a lease or sublease to others.  
 
 

Creation of servitudes: 
Until a right is registered it remains only a contractual right where the one party to the contract may 
claim performance by the other. Before registration it would therefore not be maintainable against bona 
fide third parties. Only once the right is registered will it be maintainable against the world at large. 
Registration either takes place by means of a reservation in a deed of transfer, in the circumstances 
envisaged in section 67 of the Deeds Registries Act 47 of 1937, or by the registration of a notarial deed 
accompanied by an appropriate endorsement against the title deed of the property, in respect of which 
the servitude is granted.  
 

Cancellation of servitudes: 
Both praedial and personal servitudes can be cancelled by notarial agreement between the owner of 
land encumbered by the servitude and the holder of the servitude by Bilateral Notarial Deed of 
Cancellation or Unilateral Notarial Deed of Cancellation, if no obligation is imposed. A personal 
servitude also lapses where it is granted for a specific period only or on the death of the holder of the 
servitude.  

  
Cession of servitudes:  
While ownership of immovable property ñchanges handsò by means of registration; the word ñcessionò 
refers to the ñtransfer of rightsò (intangibles) which is held under a Title Deed from one person to 
another. Cession (such as the cession of a mortgage bond or servitude) is therefore the transfer (verb) 
of these rights and not the contract or document.  
 
Cession may be preceded by an obligatory agreement which is sometimes embodied in the same 
document. However, (1) agreement and (2) transfer document, and their consequences should be 
clearly distinguished. The fist is the obligationary agreement between the cedent and the cessionary in 
terms of which the cedent undertakes to cede the right to the cessionary. This obliges the cedent to 
transfer the right, but does not affect the transfer. The second document, which is lodged at the Deeds 
Registry, actually affects transfer of the right from one estate (entity or person) to another.   
 
Although statutory provisions seem to be against the cession of the common law servitudes of usufruct, 
usus and habitatio, as provided for in section 66 of the Deeds Registries act 47 of 1937, it seems to be 
an inherent right of an owner of a servient tenement to agree to the cession of that servitude to 
someone other than the holder. Depending on the nature of the rights under a particular servitude and 
the terms upon which it was created, these rights could in fact be transferred/ceded to a third person, 
provided the servitudes are clearly worded or it can be derived from their contents that this is the 
intention of the parties involved.  

 
 



Immobilien 

 111 

Agents should take note of servitudes for several reasons. 
 
Value of properties can be affected (increased or decreased) because of servitudes and purchasers will 
have to respect servitudes registered over their new property. That is also the reason why some 
contracts state that ñthe property is sold subject to all conditions and servitudes recorded in the title 
deed of the propertyò. It is clear that servitudes and restrictive conditions of title can have certain 
economic implications. Always advise purchasers about the possibilities of servitudes being registered 
against or in favour of the property.  
 
(See Chapter 4.4 on Title Deed investigation.)  
 
Always advise prospective clients if the title deed was not examined and do not assure them that there 
are no servitudes registered if that is not the case. The best will be to consult a conveyancer for a Title 
Deed investigation in the Deeds Registry. A sale can also be made subject to the condition that there 
are no servitudes registered over the property.  
 
Also take note that servitudes can be cancelled by consent from the holder of the servitude and 
agreement with the property owner.  
 
In Namibia, minerals and rights thereto belong to the State and not to the owner of the property.  

 
 
Note on Beacon Replacements or Boundary verifications: 
 
Boundaries are defined by physical beacons demarcated on the ground. Sometimes beacons are 
destroyed, moved or covered by construction or other reasons. Beacon relocation and verifying their 
position is a common job for land survey firms. A boundary wall or fence is thus not necessarily the 
ñlegal boundaryò. Estate agents should always be careful not to point out existing walls and fences as 
the boundaries. It is possible to obtain a beacon certificate which states that the boundary beacons are 
correct.  

 
 

4.2. Ownership and Contractual Capacity 
 
As a professional estate agent, the public would expect you to advise a purchaser on the basis 
of the most suitable form of ownership for a particular property. In Namibia we do not have a 
graded system of ownership. True ownership is ownership and it is fair to say that there is only 
one ñstrengthò of ownership in our country and that property owners all have the same bundle 
of rights regarding their properties.  
 

 
Freehold versus Leasehold 
 
When it is said that a property is freehold, it means that it is capable of being privately owned, that the 
owner owns the land and is free to deal with it as the law of ownership allows.  
 
Leasehold property implies a lesser right; something like qualified, limited ownership. One ñownsò the 
land, but only for a limited duration, for example 99 years. After that period of time expires, the land 
reverts to the owner, usually the authorities such as the municipality or the state.  
 
Today most leasehold rights are being converted into freehold rights at a steady pace. This is not a 
fast-moving process, as in most of these areas where these leasehold rights were granted, lands were 
not initially surveyed and no diagrams or proper general plans exist for the stands.  
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Ownership and contractual capacity in general 
 
Article 16 (1) of the Namibian Constitution guarantees all persons the right to acquire, own and dispose 
of all forms of property in any part of Namibia.  
Art. 10 (1): ñAll persons shall be equal before the law.ò   
Art. 14 provides for equal rights to men and women on dissolution of marriage 
 
The content of ownership is usually described as the capacity to possess, use, enjoy, dispose and 
destroy the land. Because ownership is regarded as such a strong right it is sometimes called an 
ñabsoluteò right, meaning other people are not permitted to interfere with that right.  
 
Although Article 16 (1) guarantees the right of ownership, one must not lose sight of the fact that the 
guarantee of ownership is based on the application of the law by Government, courts and 
conveyancers, as well as the offices of the Surveyor General and the Registrar of Deeds. We also have 
to realise that the right to own is not absolute and limited. We will now look at the different forms 
ownership and what may inhibit oneôs right to freely own and dispose of property in Namibia and in 
what way our law is being reconciled with the Constitution.  
 
To protect the public interest our law places limitations on the absolute nature of ownership of 
immovable property. The ability of a person to enter into agreements that will be recognized as valid 
and enforceable in the law is called a personôs ñcontractual capacityò. Certain legal 
factors/circumstances exist which have the effect of limiting a personôs contractual capacity. With 
natural persons it could be the fact that they are still minors, or perhaps because of marital status, 
mental capacity or solvency. While with juristic persons and entities (companies, CCs, trusts) it could be 
founding statements, representatives or transactions not duly authorised or perhaps limitations on 
management. 
 
The purpose of the following is to help you to identify and understand the following:  

¶ The distinction between natural persons and entities.  

¶ The factors that may influence a natural personôs ability to conclude a valid contract.  

¶ The practical relevance of the legal nature of a client. 

 
Marriages in Namibia: 
 
The marriage status of a person has a direct influence on his/her capacity to conclude a contract and 
his/her ability to acquire and dispose of immovable property. Marriage law is a legal field with direct 
property and conveyancing implications. Therefore the Deeds Registries Act in section 17 (2) requires 
that a person must be described as married or unmarried, and if married whether the marriage is in or 
out of community of property, a marriage governed by the Recognition of certain marriages act, or a 
marriage governed by the laws of any country other than Namibia.  
 

 
¶ Unmarried Clients 

 
An unmarried person may generally make decisions that have legal implications and may 
conclude contracts without having to consult a spouse or anyone else. 
 
However, it is helpful to distinguish between clients (sellers) that have never been married 
before and those who were married previously and are now divorced. The latter one is 
obviously complicated. 
 
If a person acquired property while he/she was still unmarried and then got married in 
community of property, the spouse automatically became owner of a half share in the joint 
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estate. Suppose they got divorced and the court awards the property to the spouse. The 
original owner is upset with the outcome of the disputes and subsequent developments and 
decided to sell the property. The sale will not be valid if the consent of the spouse is not 
obtained.   

 
 

¶ Marriages In Community of Property: 
 

In Namibia, the Married Persons Equality Act was passed so that women married in community 
of property can now register property in their own names. The Matrimonial Property Act 
abolished the marital power husbands had over their spouses. According to Section 14 of the 
act, couples who are in a civil community of property marriage now have equal rights over their 
joint property. If persons who are married in community of property purchase immoveable 
property, the property will be registered in both their names.  
 
According to Section 15, written consent is required from both spouses when dealing with the 
immovable property of the joint estate. Therefore, with husbands and wives having identical 
powers and restraints, they are required to consult each other on all major transactions like 
sales, mortgage bonds, servitudes or real rights regarding the property. An agreement of sale 
would therefore not be binding until the other spouse has signed. 
 
If either spouse withholds a transaction unreasonably, there are avenues of redress. Where 
either husband or wife ignore the requirement of consent, the wronged spouse can, in theory, 
seek recourse during the existence of the marriage as well as upon its dissolution.  
 
An exception to the requirement of consent is when a transaction is concluded in the ordinary 
course of a spouseôs business, trade or profession. Although the spouse dealing with his/her 
business activities may sign the sales agreement on his/her own, the transfer documents would 
still need the consent of the other spouse.  
 
One spouse does not need the consent of the other to award a mandate to an estate agent, 
even if the property forms part of a joint estate. The other spouse cannot award a similar 
mandate to another agent, or contest the sales commission agreed to in the original mandate. 

 
The concept of ñJoint Estateò: 
 
The concept of a joint estate should not be confused with joint ownership which is discussed 
later on. A joint estate refers to the estate of two people who got married in community of 
property and, by law, their assets are pooled together and they become owners (each of an 
undivided half share) of the joint estate. 
 

 

¶ Married with Antenuptial Contract (Out of Community of Property): 
 

Marriages governed by the ñcommon lawò are all automatically regarded to be ñIn community of 
Propertyò. Parties who wish to be married ñOut of Community of Propertyò must enter into a 
contract known as an Antenuptial Contract, before the marriage ceremony. This contract is 
signed before a notary and subsequently registered in the Deeds Registry. Records of 
Antenuptial Contracts are kept at the Deeds Registry. Persons married Out of Community of 
Property should also retain their original Antenuptial Contract for future use and reference.  
 
Marriages Out of Community of Property keep each partyôs debts and assets separate and on 
dissolution; each takes their portion. If the marriage is Out of Community of Property, the 
abolition of marital power means that husband and wife each control their own separate estate 
(property) independently from the other, and may generally conclude contracts that relate to 
assets in his/her own estate without having to consult the other spouse. In such a case the 
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property will only be registered in his/her name. Persons married Out of Community of Property 
may also decide to acquire property jointly (in half undivided shares). 
 

Thus:  
No Antenuptial Contract: In community of property; joint Estate; limited Capacity to act. 
Married with an Antenuptial Contract: Out of Community of Property, two separate estates, 
each has full capacity to act with his/her estate and property. 
 
Married Out of Community of property in South Africa: Recognition in Namibia to marriages 
entered to in South Africa can only be recognized as such if indeed registered as such in our 
Deeds Registry within six months after the marriage was entered into.  

 
 

¶ Walvis Bay Marriages:  
 

All marriages contracted before 1 March 1994 where the husband was domiciled in Walvis Bay, 
are regarded as foreign marriages.  
 
Therefore, couples who were married in Walvis Bay before 1

st
 March 1994 should be duly 

assisted by their spouses to enter into property transactions.  
 
 

¶ Civil/Customary Marriages: 
 

If parties are spouses in a customary marriage, the law prescribes the legal position with 
reference to the facts of that particular marriage.  
 
The default position on civil marital property is different for some Namibians. The Native 
Administration Proclamation 15 of 1928, part of which is still in force, makes a rule for civil 
marriages between black persons north of the old Police Zone that took place on or after 1 
August 1950. These (red-line) marriages are automatically out of community of property, unless 
a declaration establishing another property regime was made to the marriage officer one month 
before the marriage took place. In Title Deeds it is described as: ña marriage that does not have 
the legal consequences of a marriage in community of property by virtue of the provisions of 
Proclamation 15 of 1928.ò 
 
Customary marriages are regulated primarily by unwritten customary laws that differ from 
community to community. For example, in Herero communities, civil marriages are usually 
technically in community of property, while a husband and wife have separate movable 
property in terms of customary law. 
 
It seems not to be uncommon, in regions other than the Caprivi, for a couple to marry in terms 
of both civil and customary law and to rely upon different legal and social norms, depending on 
the situation at hand. 
 
The property arrangements applying to customary marriage are determined solely by 
customary law. In matrilineal communities, such as the Owambo and Okavango communities, 
the custom is that spouses have some control over their own individual property regarding 
marriage, divorce and inheritance issues. Matriliniality and matrilocality determine the laws of 
inheritance and succession, as well as post-marital residence.   
 
In customary practices, in matrilineal as well as patrilineal systems, wives need the consent of 
their husbands for some property transactions, but husbands do not need the consent of their 
wives.

 
In addition, under the matrilineal system, immovable property such as houses tend to be 
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treated under such customary law as ñmale propertyò, regardless of which spouse actually 
acquired them.  
 

 

¶ Swapo Family Act Marriages: 
 

According to ñThe Recognition of Certain Marriages Act, Act 18 of 1991ò, marriages according 
to the Swapo Family Act has the legal right of a marriage in community of property.  

 
 

¶ Divorce matters: 
 

Divorce proceedings can cause some of the most difficult problems confronting estate agents 
and conveyancers. Those couples who were married in community of property are often the 
most at risk. A difficult situation that arises regularly for agents comes about when one of the 
divorcing pair decides to buy a new home before the divorce is finalised. In these 
circumstances, the new house is in fact jointly owned by the husband and wife and forms part 
of the joint estate and has to be registered as such. It is, therefore, absolutely essential not to 
buy before the legalities of the divorce are completed. The alternative to avoid this is to make 
the new purchase part of the settlement agreement. However, it is much easier to simply wait 
until proceedings are completed.  
 
The pain of a divorce is often exacerbated by the couple refusing to cooperate on the selling of 
their existing home, e.g. by holding back on signing documents (the signatures of both parties 
married in community of property are required until the divorce goes through) or by quarrelling 
about the price. Buyers then sometimes exploit the disagreement and play one partner off 
against the other. This in turn results in delays which may well cause genuine buyers to go 
elsewhere and a lower price to be achieved for the house. 
 
When dealing with a divorced couple as sellers, depending on whose name the property is 
registered in (both, equal shares, married in community of property or out of community of 
property, etc.), will determine who needs to sign the sales agreement and subsequent 
transferring agreements.  

 
 

¶ Religious Marriages 
 
People who are partners in a religious marriage (example hindus or Moslems) not concluded in 
terms of Namibian law are considered to have a valid marriage but some contractual 
capabilities of spouses as well as other proprietary consequences are governed by the religious 
laws concerned and not by our civil law. Thus for those parties who have chosen to have a 
different system of law governing their union, it is also acknowledged by our land registration 
system as such. The consent of a spouse married in terms of religious rites is not required for 
entering into a property transaction and a personôs capacity to deal with property registered in 
his or her name is not limited.  

 
 

¶ Foreign Marriages: 
 

As Namibia is such a popular destination for international investors and house hunters, it is 
impossible for the Deeds Registry, conveyancers and agents to know whether the laws of the 
particular foreign country require assistance from the other spouse when dealing with 
immovable property. To be on the safe side, our law states this: The laws of that country will 
dictate the rights of the respective spouses in relation to any immovable property they own, 
even if that property is situated in Namibia.  
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The general rule to stick with: A person, who has entered into a marriage (the legal 
consequences of which are governed according to the laws of foreign countries, including 
Germany, Angola and South Africa) should be assisted by their spouses to enter into property 
transactions. There are some exceptions to this rule and should it not be possible for both 
spouses to sign, it is best to discuss this with the appointed conveyancer.  
 
Most often the sales agreement is signed only by one spouse. However, both spouses should 
sign the agreement as well as transfer documents like the Power of Attorney to pass transfer 
(sellers) or register a bond (purchasers), which is lodged at the Deeds Registry. This assistance 
by the spouse will also be necessary in other bond documentation as required by the banks.  

 
 

Other limitations: 
 

Namibian citizens, residents, non-residents and foreign nationals: 
 
All countries have finite resources when it comes to food, water, basic services and job opportunities. 
The Namibian Constitution recognises the right for all persons to acquire, own and dispose of all forms 
of immovable and movable property in any part of Namibia. However, to protect the right of our citizens, 
Namibia, like other countries, has complex laws regulating peopleôs access to enter and stay in our 
country. Only a brief outline is given here: 
 
The Immigration Control Act further prohibits the selling or letting of immovable property to illegal 
immigrants. One needs permission to reside in Namibia and it is illegal to enter or stay here without 
proper permission. ñForeign nationalò is, in general, the term we use to describe a person who is neither 
a Namibian citizen, nor a holder of a resident status. Temporary or permanent resident permits may be 
issued to foreign nationals and agents need to examine these classes of permits before entering into 
any transaction regarding immovable property.  
 
The Namibian ID card is probably the safest and best way to prove that someone is a Namibian citizen. 
Without proof you really have no way to know whether such a person is really permitted by the 
authorities to reside here.  
 
From a conveyancing perspective, once official permits provide resident status, citizens and residents 
of Namibia are generally regarded as having equal status with the important exception of agricultural 
land. The Agricultural Land Reformed Act prohibits foreign nationals to enter into any agreement 
regarding the right to occupy or possess agricultural land or a portion thereof in Namibia, without the 
written permission and consent of the Minister.   
 
To date no further restrictions are being placed on the acquisition of landownership by foreigners. 
Unless the permit of a foreigner who resides in Namibia expressly prohibits the acquisition of 
immovable property, that person is not restricted from acquiring property. Should you have the 
opportunity to get engaged in property dealings with a foreign national on holiday in Namibia, you would 
need to establish his/her identity (and entry permits) from his/her passport to ensure he/she is not an 
illegal immigrant. 
 

Joint Ownership:  
 
The term ñjoint ownershipò or ñco-ownershipò denotes that two or more persons own a thing at the same 
time. A single property may therefore also be bought and held by several (joint/co) owners. Each owner 
has the right to a share in the entire property, but the various shares need not to be equal. A property 
held as such can only be sold, mortgaged or let when the consent of all the owners are given. This is 
also applicable to units of a sectional title scheme. However, co-ownership of agricultural land is limited 
to those cases where the minister grants permission according to Act 70 of 1970. 
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You may be instructed to sell a property belonging to joint owners. Be aware that there may be 
agreements in place between the different owners that prohibits one of them to deal with his/her 
property without consent from the other. The property can only be sold or mortgaged with the consent 
of all the joint owners, therefore always ensure that all the owners sign the contract. 
 
When a property is held by one person, it is also possible for a second person to obtain shares in that 
property. This should be done, like all other property transactions, by way of a valid deed of sale.  

 
 
Persons with no Contractual Capacity 
 
The General Rule is that intoxicated persons have no contractual capacity whatsoever.  
 
 

Can you sell property if you do not own it? 
 
In most cases the seller is the existing owner of the property, but it is also possible for someone to sell 
the property if he/she is not the owner. This, however, should always be disclosed to prospective 
buyers. The most common of these cases is where you have an executor of an estate, insolvency, 
trustee of a minor or perhaps someone acting on a Power of Attorney on behalf of the legal owner.  
 
 

A.  Minors (Youth): 
 
A person remains a minor if he/she is; 
-  Not yet 21 years of age 
-  Unmarried 
-  Not declared a major by the High Court 
-  Not emancipated (allowed by his/her guardian to lead an economically separate life) 
 
The general rule is that minors cannot enter into contracts. However, where a contract is concluded by 
such a person without the necessary assistance (from a guardian), the contract will be valid and 
enforceable from the side of the pupillus, but not from the side of the other contracting party. 
 
 

B. Mental Capacity of persons 
 
In the unlikely event that you should encounter the above-mentioned scenario, it is only necessary to 
take note that when the mental capacity of someone is under dispute, his/her family would most likely 
approach the courts so that a ñcuratorò could be appointed to deal with property of the person. The High 
Court will also issue ñletters of curatorshipò that will define the curatorôs powers. From then onwards, the 
only person who may then onwards conclude contracts or perform juristic acts on behalf of this person, 
is the curator.  
 
 

C. Insolvency: 
 
ñInsolventò is the legal term used to describe the status of someone whose liabilities exceeds his 
assets. In such a case it is not likely that the person will be able to repay creditors what is owed to 
them.  
 
The application is brought in the High Court. If the court is satisfied that the debtor has committed an 
act of insolvency or is insolvent, or there is reason to believe that it will be to the advantage of creditors 
if the debtor's estate is sequestrated, it will grant a provisional Order, placing the debtor under 
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Sequestration which will ultimately be made final at a further hearing. 
 
Sometimes it may happen that a person, who has signed a Deed of Sale for acquisition of immovable 
property into his/her name, is sequestrated. In that case the trustee of the insolvent estate can decide 
to accept or reject the deal. If the trustee decides to enforce the contract, the property falls in the estate 
of the insolvent. If not, the property reverts back to the seller.  
 

The effect of a Sequestration Order:  
 
× On the Insolventôs Property: 

When a court declares a person insolvent, he/she is by law no longer allowed to deal with his/her 
assets. Only the trustee in his/her estate may dispose of assets. Any attempt by the insolvent to 
dispose of his/her assets will be void. The register of the court also sends a copy of each court 
order declaring a person insolvent to the Deeds Registry. The Deeds Registry will examine the 
order and if the person owns property registered in the registry, an interdict will be noted against 
the property.  

 
È When selling: Always make sure that the trustee has the necessary authority to sign transfer 

documents. His/her appointment can be proved by producing ñLetters of Appointmentò issued 
by the Master of the High Court.  

È When acquiring: If an insolvent, before the sequestration of his/her estate, entered into a 
contract for the acquisition of immovable property which was not transferred to him/her, the 
trustee of his/her insolvent estate has two choices: he/she can enforce or abandon the contract. 
If the trustee decided to enforce the contract, the property falls into the estate of the insolvent. If 
not, the property reverts back to the seller.  

 
× On Property of the Spouse of the Insolvent: 

In terms of section 21, the property of the spouse whose estate is not being sequestrated shall 
vest in the Master until a trustee has been appointed. The trustee shall then release certain 
property within the categories and provisions provided for by Section 21.   
 
In terms of Section 23, nothing prevents an insolvent, with the consent of his/her trustee, to own 
immovable property during the period of his/her sequestration. However, it is highly unlikely that 
a financial institution will grant credit to an insolvent who has not been rehabilitated. It must be 
mentioned that this is a somewhat academic question in that any assets of the insolvent during 
the period of his/her insolvency may be attached and sold in order that creditors be paid a 
dividend. It must be emphasised in this regard, that the estate of an insolvent will remain vested 
in a trustee until he/she is rehabilitated.  
 
The effect of rehabilitation is to end a person's status as an insolvent which means putting an end 
to the sequestration. An insolvent is automatically rehabilitated after the expiry of a period of 10 
years from the date of his/her sequestration. It is possible to be rehabilitated earlier, but this is at 
the discretion of a court to which an application must be made.  
 
Theoretically, a person is entitled to apply for a home loan immediately upon his/her 
rehabilitation. The credit provider, however, has the right to refuse to enter into a Credit 
Agreement with any prospective consumer on reasonable commercial grounds that are 
consistent with its customer risk measurement and underwriting practices.  
 
There is no hard and fast rule as to when a credit provider will, in the circumstances, assess an 
individual to be a reasonable risk. Assuming that there are sufficient funds equal to the property 
and the potential borrower is earning an income sufficient to service the bond, a financial 
institution may grant a mortgage bond as the risk associated with granting the loan will be low. 
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D. Deceased persons 
 
When a person dies an executor is appointed to take charge of his/her estate, to wind up the estate and 
to distribute the assets of the deceased person to the heirs (those who inherit) or take responsibility for 
selling the assets from the estate. On instruction to deal with property from a deceased estate, it must 
first be assured that the representative person has indeed been appointed in that capacity and, 
secondly, that the transaction is authorised in terms of our law; the will of the deceased (if any) and the 
powers granted to the executor or representative person. 
 
Namibiaôs inheritance laws apply to everyone who owns property in Namibia. All property located in 
Namibia is subject to these laws and there are no separate laws for foreigners. Exceptions exist 
however in case of a will being signed in overseas countries which falls under certain international 
conventions and agreement. 
 
Immoveable property is not treated any differently to other types of moveable asset for inheritance 
purposes. Inheritance issues of foreigners and Namibian citizens are primarily dealt with by the Master 
of the High Court. However, if a dispute arises, then the case can be heard in any High Court of 
Namibia. 
 
If the seller is a deceased estate, the conveyancer needs to ensure that the ñseller/executorò has in 
fact been appointed in that capacity and is acting therein in accordance with the powers granted to 
him/her. The Deeds examiner will also call for the Power of Attorney (endorsed by the Master) to 
ensure the sale falls within the law.  
 
Importance when dealing with deceased persons assets: 
Take the scenario where a purchase of a house was accepted by the widow of the owner, who had 
been married in community of property. On reaching the conveyancers, it is discovered that the house 
is part of the deceased's estate and in the absence of a valid Will, the estate (house) belongs in equal 
parts to the widow and the four minor children. In such a case a ruling by the Master of the Supreme 
Court will probably order to release the children's share of the house for sale. By the time it gets this far, 
the buyer had probably sold his house and taken occupation of the new property. The Master will 
probably refuse the motion, and the house will not be sold until after finalisation of the estate.   
 
 

E. Someone else 
 
It does happen from time to time for perfectly acceptable reasons that the seller of the property is not 
the owner of that property. The Alienation of Land Act provides that, if someone (agent) signs a deed of 
sale on behalf of a seller or a purchaser, that person must be in possession of a written power of 
attorney (Afrikaans: Volmag/prokurasie) to that effect.  
 
 

Power of Attorney 
 
This document allows someone to act on behalf of the owner and must be signed by the 
grantor/principal and dated before the date of the signature of the agreement. If such a written power of 
attorney does not exist at the time of the owner signing the agreement, the agreement is invalid. 
 
Although there is no prescribed form for a Power of Attorney, the format most widely used at 
present has evolved as a result of convention within the following guidelines: 
 

¶ A Power of Attorney must be prepared by a practicing legal practitioner, notary or a 
conveyancer. 

¶ Powers of Attorney must specify the date, as well as place of execution 

¶ Powers of Attorney must contain: 
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1. Full names and description of the person authorising the power/act. 
2. Full names and description of the agent/appointed person. 
3. Clear and sufficient description of the land/property 
4. The registered number of such land/property 
5. The number of the Title Deed whereby such land/property is held. 

¶ Power of Attorney must be duly stamped. 

¶ All material alterations and interlineations must be authenticated by:  
1. The initials of the person who signed the power of attorney, as well as the original 

witnesses. If new witnesses, it must be their full signature; and 
2. the conveyancer, notary or legal practitioner who prepared the power of attorney. 

¶  Non Material alterations and interlineation may be effected and certified by any conveyancer. 
 
 
 

 
Authentication 

 
The dramatic increase of documents signed outside Namibia testifies to the trend of globalization and 
people unafraid of leaving their homeland for greener pastures. From a conveyancing (and estate agent) 
point of view, documents signed abroad to be used for registration purposes in Namibia quite often cause 
confusion and frustration. Legislation prescribes the formalities to be followed for the legal and valid 
execution of these documents.   
 
Authentication is the act of establishing or confirming something (or someone) as authentic; to confirm 
that claims made by someone or about something is in fact true. Authenticating a person consists of 
verifying their identity. It is merely to ensure that the individual is who he/she claims to be. To validate 
Power of attorneys that are executed in any place outside Namibia, it should be authenticated according to 
Rule 63 of the High Court Rules by any of the following persons:  
 
1. The head of a Namibian diplomatic or consular mission in that country, or an official delegated by such 
head of mission. 
2. When in the United Kingdom by the consul-general, consul, vice-consul or consular agent of the UK or 
any other person acting in any of these capacities. 
3. Any Government official who is responsible for authentication of documents of that country. 
 
4. If it is a notary public of that foreign place (including powers signed in South Africa), the notariesô seal 
shall also be further acknowledged or authenticated (shown/proofed). This second act is mostly done by 
The Registrar of the High Court in that division where the notary practices, however it could also be done 
by those persons referred to in 1-3 above.  
 
5. A seal of authentication of notaries practicing in the United Kingdom, Northern Ireland, Zimbabwe, 
Lesotho, Botswana, or Swaziland. 
6. It could also be authenticated by a commissioned officer of the Namibian Defence Force as defined in 
section 1 of the Defence Act, 1957 in the case of a document executed by any person on active service. 
 
Drafting and signing of documents (including witnesses) should always be in BLACK INK! 
 

 
 
 
In conveyancing practice two types of ñspecial powers of attorneyò are found.   
 
1. Power of Attorney to transfer land: 
 
This is where the seller/principal authorises a conveyancer to register the transfer of land or a mortgage 
bond on land at the Deeds Registry. This is by far the most common, since almost every transaction 
that is registered in the Deeds Registry needs a power of attorney as one of the supporting documents 
to the deeds.  
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2. Power of Attorney to sell or otherwise deal with land: 
 
This is a power of attorney where the principal authorises/grants power to a third party to carry out a 
specific legal act regarding his/her land/immoveable property. 
 
This would be the case where an owner/principal, by virtue of the power of attorney, authorises the 
agent to sell on his/her behalf. Therefore, the agent would have to also sign all the transfer documents 
concerning the specific transfer/s on his/her behalf which will be necessary to register the transfer of the 
land. A power of this kind is usually given to an agent when the principal is going on a long journey, is 
living abroad or will not be available for a long period for some or other reason to sign the transfer 
documents in person. The appointed agent would then sign the contract of purchase (sales agreement), 
as well as other documents necessary to register the transfer. 
 
When examining a Power Of Attorney: 

¶ Verify the identity and address of the agent; and 

¶ Ensure that the original power is signed by the principal, dated (before transaction) and duly 
authenticated. 

 
 

Private/Individual Owners in general: 
 
Advantages: 
 
1. When taking transfer, lower transfer duty is payable. 
2. Decision making is simple and (normally) no resolutions or additional documentation and consents 

are required. 
3. No auditors or additional income tax returns are required. 
 
 
Disadvantages: 
 
1. The property is part of the individualôs estate and is available to his/her creditors should he/she 

encounter financial problems. 
 
Depending on the transaction, when dealing with natural persons as parties to a property transaction, 
conveyancers will most likely need to obtain proof of their status regarding: 

¶ Identity and correct description of name and date of birth (id or foreign passport); 

¶ marital status (antenuptial contract, divorce order and settlement agreement, affidavit); 

¶ majority or minority age/status (from ID); 

¶ solvency (affidavit);  

¶ foreignerôs lawful presence in Namibia (stamp in passport), marriage status and compliance 
with exchange control regulations. 

 
 (Note that FIA legislation may acquire more detail on tax status and other requirements in future.) 
 

 
Affidavits and their role in conveyancing: 
 
As property transactions involve large amounts of money it requires a great deal of responsibility and 
skills from the conveyancer. The law holds the conveyancer personally accountable for the correctness 
of his/her work relating to specifics of the particular transaction. Part of that responsibility is the 
conveyancerôs duty to establish and verify facts. This includes the identity of the client, marital status, 
capacity of the client to act, capacity of the signing person, details of transaction and information 
relating to the property. To verify means to confirm that the information is actually true. 
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Verification is usually done by a number of actions, including comparing and studying of information 
gathered from documents.  
 
It is not always possible for the conveyancer to completely verify facts such as the solvency and marital 
status of clients. As these are very important issues from a conveyancing point of view, the onus of 
proofing these facts are shared with the client. In addition to obtaining documentary proof, 
conveyancers need to take the additional precaution of requesting clients to confirm relevant facts on 
an affidavit. An affidavit is a sworn statement where, in addition to signing, the client will also be asked 
by a person* specially appointed for this purpose in terms of the local law, to swear an oath before God 
that he/she has read it, understands the content of the affidavit, and that it is true and correct.  
 
The rationale for this is the belief that, because of their fear of and respect for God, people are not likely 
to make untrue statements if they have to swear that it is true.  
 
* The law appoints certain persons as ñcommissioners of oathò for the purpose of procuring these sworn 

statements. People who practice as attorneys, land surveyors, certain police officers and bank managers are by 
virtue of their official capacity automatically commissioners of oath.  
 

 
 

Partnerships: 
 
A partnership is a basic relationship, based on an agreement, between two or more persons (but not 
more than 20) who intend to make and share profits through joint business endeavours, where each of 
them agrees to contribute something (either money or skills)to the business.  
 
Although a partnership has no separate persona from the partners, for property transactions and 
registrations it is treated as a separate entity or persona. Any partner can conclude an agreement that 
binds the partnership. From a conveyancing perspective one must be careful to ensure that a person 
who says he/she is acting on behalf of the partnership in selling, purchasing or mortgaging property is 
indeed a partner of the partnership, and has the authority to deal with assets on behalf of the 
partnership.  
 
Where persons enter into a contract in their capacity as partners, it must clearly be stated to such 
effect.  
 
For Partnerôs Authority to conclude business or sign contracts on behalf of the partnership, it is 
necessary to distinguish between: 
A.  Business within the scope of the partnerships ordinary business: Every partner has authority to 
enter into agreements and bind the partnership 
B) Business that falls outside the scope of partnershipôs normal activities: The acting partner must 
be authorised to enter into the agreement on behalf of the partners. The best practice is to require 
written confirmation of that. 
 
 

For a person married in community of property, who obtained real rights or immovable 
property in the name of a partnership, the joint estate (of his/her marriage) shall not be 
affected thereby. The husband or wife is only involved therein in the capacity as a 
partner. 
 
Depending on the transaction, while dealing with partnerships conveyancers will most likely need to 
obtain the following documents relating to property transactions: 

¶ If necessary, a partnership agreement (if in writing) to prove the identity, existence, description 
and scope of the business and the partnersô powers. 
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¶ A statement confirming the names and identity of partners and stating the name, particulars 
and main business of the partnership. 

¶ Identity documents and documents proving marriage status of the partners. 

¶ Resolution by partners authorising the transaction (when in doubt as to whether they agreed on 
the transaction). 

¶ Solvency affidavit for partnership and all parties. 
(Note that FIA legislation may acquire more detail in future) 

 
 

On Trust, Companies and Close Corporations: 
 
Two types of ñpersonsò function in society; natural persons (human beings) and entities (which include 
juristic persons and de facto entities). Some of these entities are acknowledged by our law as existing 
in every day commercial life, but the law may not fully recognize them as having a total separate legal 
status. They also differ from one another and each has a unique relationship between the entity and the 
individuals (jockeys) that own/manage/represent them. Each of them has different risks and advantages 
involved.   
 
Some of the main advantages of entities from a property point of view are multiple ownership, perpetual 
existence and limited liability, while the biggest disadvantages are ñred tapeò and expenses to register 
and maintain, as well as the lack of privacy.  

 
It is rather common in Namibia to see advertisements for the ñsaleò of immovable property as ñbeing in 
a CCò. A not so common occurrence is the ñsaleò of immovable property as being held in a company or 
trust. In these cases the property is not sold ñoutò of the entity, but sellers make use of the legal entity 
as a marketing tool to legally and effectively evade duties and costs relating to the sale.  
 
In the case of trust transactions, as well as share transactions of a company or membership changes of 
a property owning close corporation, the Title Deed at the Deeds Registry is not re-recorded since the 
property is not sold, but it is merely a ñchange of handsò in regards to the beneficiaries of the trust, 
directors of the company or members of a closed corporation together with the various other 
requirements.  
 
An important matter to be addressed by the parties in their agreement is the responsibility of the ñsellerò 
to, at his costs; see to it that all financial records and statuary annual financial statements are up to 
date. These requirements are often not up to date and it should therefore be stipulated in the contract 
that any costs thereof could be recovered from the seller. The auditors/accounting officers should also 
be informed of the change in ownership. In practice we often find that it is not done and when we 
eventually start to follow up on the annual financial statements, it is often the first time buyers find out 
about the statutory requirements. The buyer often has no other option than to pay the bill so as not to 
jeopardise the legal entity. This of course causes a lot of frustration for the buyer that could have been 
avoided had he been informed beforehand. The buyer should also be informed about statutory 
responsibilities as well as personal liabilities of directors/members. It should thus be duly noted that 
members of a closed corporation for instance are responsible for ensuring that the financial statements 
fairly present the state of affairs of the corporation at the end of the financial year concerned, and the 
results of its operations for that year.   
 
It is further important to keep in mind that the Title Deed (ownerôs copy as well as at the Deeds 
Registry) details the original amounts of mortgage bonds registered against the title. These bonds 
would in most cases either be cancelled or amended and therefore it is important that those 
transactions should also be done by a conveyancer. 
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A. Trusts: 
1. Advantages and disadvantages of Trusts. 
2. Buying property in the name of a Trust already in existence. 
4. Buying property in the name of a Trust not registered.  
5. ñSaleò of a Trust.  
 

B. Companies: 
  
1. Advantages and disadvantages of Companies. 
2. Buying property in the name of a Company already in existence. 
3. Buying property in the name of a Company not yet in existence.  
4. Sale of a company. 
 

C. Close Corporation (CC): 
 
1. Advantages and disadvantages of Closed Corporations: 
2. Buying property in the name of a CC already in existence. 
3. Buying property in the name of a CC not yet in existence.  
5. Sale of a CC. 
 
 
 

A. Trusts 
 
Many definitions attempt to explain the nature of a trust. It appears to be a vague concept not as easily 
understood as the relatively straightforward structure of a close corporation or company. 
 
The first important thing to realise is that a trust is not a juristic person, which means the law basically 
looks through the entity to what is behind it. However, in some instances the law does regard the trust 
as a separate entity.   
 
A trust is not owned by any person. It has neither shareholders nor members. A trust exists when the 
creator (the founder; who wants to create benefits for another) hands over, or is bound to hand over the 
ownership of an asset which, or the proceeds of which, is to be administered by another (trustee) in 
his/her capacity as such, on behalf and for the benefit of a third person (beneficiary) or for the purpose 
of a charitable cause. A specific characteristic of this ñarrangementò between the trustee and the 
founder whereby the trust is created is the fact that the trustee acts not in his/her private capacity but 
rather in his/her official capacity; however ownership of trust assets vests in the trustees and not in the 
beneficiaries. The benefits are therefore for a ñthirdò person (beneficiary), without the beneficiary really 
having a say or control of the assets.  
 
Trusts are created for a variety of reasons, one of them being to provide for dependents. The two basic 
types of trusts are: 
Inter vivos trust: Inter vivos means ñamongst the livingò and this phrase is used to refer to a trust that 
is created and that becomes effective while the founder is still alive. 
Mortis causa or ñtestamentaryò trust: This trust is created in a testament and only comes into operation 
at the founderôs death.  
 
Trusts can then further be classified as discretionary, vesting, family, business or charitable trusts. 
Creation of a trust is a specialised part of our law better left for legal practitioners who specialised in 
that field.  
 
As the trustees of a trust can enter into contracts and the trust has the right to own and deal with 
assets, a trust can also enter into property transactions. Depending on the transaction, when dealing 
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with trusts, conveyancers will most likely need to obtain the following documents relating to property 
transactions: 

¶ Trust deed (scope of trustees powers and validity and correct name and description of trust). 

¶ Resolution by the trustees authorising the transaction. 

¶ Resolution authorising signature of trustee that will sign, as well as the identity of the trustee. 

¶ A statement (preferably from auditor) setting out who the current trustees are. 

¶ Identity documents of trustees. 
(Note that FIA legislation may acquire more detail in future.) 
 
 

1. Advantages and Disadvantages of buying property into the name of a trust: 
 
Advantages:  
 

¶ Continuity (perpetual existence): The beneficiaries enjoy the benefit of continuity as the trust's 
continued existence is not affected by changes in trusteeship or amendment of beneficiaries.  

¶ Depending on the specific trust, the benefits of the trust would not fall within or make part of the 
assets of the estate of the beneficiary.  

 
Disadvantages: 
 

¶ Transfer Duty: The trust is deemed not to be a natural person. Transfer duty is calculated and 
payable at a flat rate of 8% of the value of the property where a trust acquires immovable property.  

¶ Cost of formation of the trust. 

¶ Possible tax scrutiny by The Receiver of Revenue. 
 

 

2.  Buying property in the name of a trust already in existence:  
 
When a trust is purchasing property, the estate agent should check whether the trustees have authority 
to purchase. 
 
Likewise, if a trust is selling or mortgaging immovable property, always ensure that the trust has 
authority to sell or mortgage. When immovable property is acquired by a trust, the property is registered 
in the name of the trustees for the time being, acting in their capacities as trustees of the trust. 
 
The estate agent usually has little if any knowledge of the trust's financial stability and it is thus 
advisable to include a clause in the sales agreement in terms of which the signatory, by his/her 
signature to the contract, binds himself/herself personally liable to carry out the obligations of the trust if 
the trust fails to carry these out.  
 
 

3. Buying property in the name of a trust not yet registered: 
 
This is one situation where the position regarding trusts in Namibia differs extensively to the position in 
South Africa. In South Africa a transaction like this will be void if the letters of authority of the trustees 
has not yet been issued by the Master of the High Court. 
 
In Namibia it is possible for trustees of a trust to acquire property before the trust is reported to the 
Master of the High Court of Namibia. The reporting of the trust to the Master is purely an administrative 
recording enabling the Master to require the trustees to provide security or not. 
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4. Sale of a trust:  
 
Recently techniques have been used whereby the existing beneficiaries and trustees of a particular 
trust, holding a specific fixed property, are replaced by new beneficiaries and new trustees in exchange 
for an agreed sum of money. When the ñownerò wishes to sell the property, instead of transferring it to 
the purchaser in the normal manner, ñtransferò of the property will be affected by the beneficiaries of the 
trust and his/her trustees resigning and new trustees being appointed. The new trustees will usually 
include the new ñpurchaserò and a person or persons sympathetic to that person. The new ñpurchaserò 
would usually pay the previous ñownerò an amount equivalent to what the property would normally fetch 
on the open market, together with some consideration for the saving in transfer costs. 
 
These techniques, known as "the sale of a Trust", are primarily used to evade the payment of duties 
and costs. The question often arises whether or not these techniques are valid in view of the prevailing 
trust and corporate law and, secondly, whether or not these techniques in fact dodge the payment of 
transfer duty. 
 
Where a specific trust owns immovable property as its only asset, a person wishing to acquire such 
property may thus do so by way of a cession by the beneficiaries of the beneficial interest in the trust 
and by the appointment of new trustees. If the trust deed is amended to substitute new trustees and 
beneficiaries (discretionary trusts) and the distribution is undertaken thereafter, persons who are no 
longer beneficiaries will receive the purchase price.  
 
Trustees have a fiduciary duty for the proper administration of the trust property for the benefit of the 
beneficiaries. It is thus conceivable that where there are minor beneficiaries, these beneficiaries may 
later have a claim against the trustees should the "sale" of the trust later prove to be the beneficiary's 
detriment. 
 
Take note: In South Africa, The Receiver of Revenue was apparently silent - save for a 2002 
amendment to the Transfer Duty Act, which effectively plugged the loophole. Then on 26 October 2007, 
the Johannesburg Special Tax Court delivered judgment holding that a 1998 ñsale of a trustò did result 
in a transfer duty liability, and upheld an assessment on the trust concerned for transfer duty and, in 
addition, a penalty of some 42% of the transfer duty. 
 
The most important issues for estate agents to bear in mind are thus to warn parties insistent on 
using these techniques, that each Trust is specifically designed for the intended purpose and 
there are many uncertainties and several risks involved. A Trust may not necessarily be the 
suitable property owning vehicle for residential property. The ideal property to own through a 
trust is a holiday home, intended to be used by several generations over many years, not a 
primary residence. The best would be to consult with a legal practitioner who specialises in this 
field. 
 
 
 

B. Companies 
 
A company is a juristic person formed according to the procedures laid down by the Companies Act. 
There are many facets to companies and the laws relating to them are complicated. However, 
companies are useful and flexible vehicles and play an important part in the local Namibian economy. It 
owns its own assets and is responsible for its own debts and offers limited liability to its owner(s), the 
shareholder(s). To form a company, a number of documents need to be drafted and signed. The most 
important are the memorandum of association and the articles of association. Once these documents 
are registered at The Ministry of Trade and Industry, the company comes into existence. Companies 
are managed by directors and owned by shareholders. Decisions in a company are not made by 
individual directors, but by resolutions.  
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Property transactions involving companies are generally more complex than those concluded by Close 
Corporations or individuals. Depending on the transaction, when dealing with companies conveyancers 
will most likely need to obtain the following documents relating to property transactions: 

¶ Articles of association (scope of powers and possible limitations). 

¶ Certificate of incorporation (proving that it was actually registered, and supplying the name and 
registered number) 

¶ Certificate to commence business (right to function). 

¶ A statement from the auditor confirming who the directors and shareholders are. 

¶ Resolution by the directors authorising the company to enter into the agreement and 
authorising a specific director to act on behalf of the company. 

¶ A copy of the ID document of that director. 

¶ Resolution in terms of S228 of the Act (where the company disposes of property and the 
property constitutes the whole or substantial part of the companyôs undertakings; resolution by 
directors must be ratified by shareholders). 

¶ Affidavit by director confirming various facts. 
(Note that FIA legislation may acquire more detail in future.) 

 
 

1. Advantages and Disadvantages of buying property in the name of a company: 
 

Advantages:  
 

¶ Limited liability: Just as in a Close Corporation, the legal entity has a legal personality separate 
from its members or directors. This also means continuity, as the legal entity will not necessarily be 
affected by changes in membership.  

 

¶ Possible Tax benefits. 

¶ Multiple Ownership: A private company may have up to 50 shareholders, while a public company 
may have an unlimited number of shareholders. 

 
Disadvantages: 
 

¶ It remains an asset in the purchaserôs estate. 

¶ In the sale of the shares the purchaser will be concerned that the company has undisclosed 
liabilities. The purchaser cannot see the "skeletons in the closet".  There is no way of knowing 
exactly what debts the company has. 

¶ Transfer duty is payable at 8%. 

¶ Annual audited financial statements are required. 

¶ Income Tax returns are required. 
 
 

2. Buying a Property in the Name of a Company already in existence: 
 
Many properties are company-owned and they often constitute the main or sole asset of the company 
concerned. 
 
Does the company have authority? 
 
In terms of the Company's Act (Section 34), every company has the power to sell, purchase or 
mortgage immovable property unless specifically excluded in the company's memorandum. It is thus 
always advisable for estate agents and conveyancers to call for a copy of the company's memorandum 
for possible limitations and exclusions. However, in the unlikely event of the memorandum specifically 
excluding the purchase of immovable property by the company, it still does not mean that the contract 
is void.   
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In terms of Section 36 of the Company's Act, no act of the company will be void by reason only of the 
fact that the Company was without capacity or that the directors had no authority to perform that act on 
behalf of the company; nor may the Company or any other person in legal proceedings rely on such 
lack of authority or contractual capacity. 
 
So, a purchase of immovable property by the company, even if specifically prohibited in terms of the 
memorandum would not be void, provided the directors were prima facie duly authorised to bind the 
company to the transaction. This means that outsiders (estate agents) dealing with a company can 
accept that the company has the capacity to enter into a contract of sale of immovable property. 
 
Who can be authorised to represent the company? 
 
The person representing the company can either be an authorised person within the company or an 
authorised outsider, such as an estate agent or legal practitioner. 
     
How is such a person authorised? 
 
The company's articles must be examined as they might provide, for example, that only the board of 
directors may enter into a contract of sale of immovable property on behalf of the company. In such a 
case, a single director will not be authorised to represent the company unless he/she is authorised by 
the board of directors to do so. 
 
If the articles and memorandum of the company are silent and do not deal with exactly who shall be 
authorised, then it can be assumed that the board of directors or the company's managing director has 
the necessary authority to conclude a contract of sale for the company. A single director or the 
company's secretary normally cannot conclude such contracts on behalf of the company, unless 
authorised to do so by the company's constitution (memo and articles) or by the board of directors. 
 
The Resolution: 
It is always advisable to obtain a copy of a resolution authorising a person to enter into a transaction on 
behalf of the Company, and to annex this to the agreement.   
(See sample resolutions with CCs.) 
 
How is the signatory cited? 
 
The person authorised to enter the contract on behalf of the company must sign the contract in a 
representative capacity, i.e. it must be clear that he/she has signed the contract on behalf of the 
company: e.g. "for and on behalf of ABC (Pty) Ltd". If not, he/she may be held personally liable to the 
contract. However, the courts have held that where it is clear that the seller or purchaser is a company 
and the contract is signed on its behalf by one of its officers without an indication that he/she signs on 
behalf of the company, it will be assumed that he/she did sign on behalf of the company. 
Section 228 of the Company's Act: 
 
In terms of this section, the directors of a company do not have the power to dispose of the whole or a 
substantial part of the whole of the undertaking of the company, or the whole or the greater part of its 
assets, except with the approval of 51% of the shareholders at a general meeting of the company. 
This means that where the company's only asset is the immovable property, the estate agent must 
ensure that he/she obtains a resolution of a general meeting of shareholders, which authorises or 
ratifies the specific transaction. It is desirable that the shareholdersô resolution be obtained before 
entering into the agreement of sale in question. If the sales agreement is signed without the required 
resolution of the shareholders, the shareholders may subsequently ratify the transaction. This will meet 
the requirements of s. 228, but until such ratification occurs, the agreement has no legal effect and you 
are not entitled to commission! 
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Suretyship Clauses: 
 
It is advisable, especially where the estate agent has little knowledge of the financial stability of the 
company, to include a clause in the sales agreement in terms of which the signatory, by his/her 
signature to the contract, binds himself/herself personally to carry out the obligations of the company if 
the company fails to carry them out. 
 
 

3. Buying Property in the name of a company not yet in existence: 
  
It is possible to enter into a contract on behalf of a company yet to be formed. This will arise, for 
example, where a person is interested in purchasing immovable property but wants to do so in the 
name of a company not yet in existence. 
 
Section 35 of the Company's Act is an exception to the rule that a person cannot bind a non-existent 
principal and provides that a person may act as an agent for a company to be formed. A pre-
incorporation contract (i.e. a contract concluded before the company is incorporated) only becomes 
binding on the company if all the following requirements stipulated in Section 35 are adhered to: 
 

¶ The contract must be in writing. 

¶ The contract must have been entered into by a person acting as agent or trustee for a company to 
be formed. 

¶ The memorandum of the company must contain as one of its objectives the ratification or adoption 
of the contract. 

¶ 2 copies of the contract, one of which must be certified by a notary public, must be lodged with 
Trade and Industry. 

¶ The company must actually ratify or adopt the contract after its incorporation. 
 
If these requirements are not complied with, then the pre-incorporation contract is not binding 
on the company after it has been formed. 
  
It is common in a property sales agreement, when a person signs a contract as trustee for a company 
to be formed, that the said trustee is allowed a period of time within which to form the company and 
thereafter, should the company fail to be formed or should the contract fail to be ratified, the signatory 
will be personally bound by the obligations set out in the contract. The estate agent should thus be 
familiar with how long it takes to form a company.   
 
 
Clause to be inserted in the contract: 
 
If the clause is not included, then the agent or trustee acting for the company yet to be formed incurs no 
liability if the company does not ratify the agreement after it is incorporated. 
 
 

If the signatory hereto is entering into this Deed of Sale as a trustee or agent for a company or 
close corporation to be formed, it shall be deemed that: 
1. Where the company/close corporation is not formed within one month of the date of signature 

hereof or does not adopt the Deed of Sale within 7 days of its formation, the signatory shall be 
deemed to have entered into this Deed of Sale in his/her personal capacity.  

2. Where the company/close corporation is formed within one month from the date hereof and 
adopts this Deed of Sale the signatory hereto by his/her signature hereon binds himself/herself 
as surety and co-principal debtor for the due and punctual performance by the company of all 
its obligations hereunder. 
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4. Sale of a Company: 
 
I.e. the acquisition of shares in a company, which owns a specific immovable property for the 
purposes of acquiring the property.  
 
It is always advisable to study the financial statements (balance sheets) of the company in conjunction 
with auditors. However, the procedure of acquiring shares generally presents no problems (providing it 
is not restricted in terms of the memorandum, articles, or any shareholders agreement) and the 
purchaser becomes the shareholder of the company on registration of the transfer of shares in his/her 
name in the registrar of members. Sometimes all the shares in a company are sold (the whole company 
changes hands), but it is also possible that only some of the shares are sold.  
 
A difficulty that may arise is where the purchaser needs to obtain a mortgage bond on the property in 
order to pay the purchase price. In terms of Section 38 of the Company's Act, no company is allowed to 
give financial assistance for the purpose of acquiring any shares of the company. This in real terms 
means that where the company is a property-owning company, the purchaser cannot raise a bond on 
that property in order to pay the purchase price. The bond will be void and every director will be guilty of 
an offence. Such a purchaser can only bond the property to the extent of the seller's loan account in the 
company. To get around this prohibition, the company may be converted to a close corporation if the 
shareholders do not exceed 10 in number and qualify for membership in terms of the Close 
Corporations Act, as there is no similar prohibition in the Close Corporation's Act. 
 
 
 

C. Close Corporations (CCs) 
 
A close corporation is a newer legal entity which is much simpler and quicker to form than companies 
and could be regarded as the ñlittle brotherò of the company. It is easier and less costly to set up than a 
company, simpler to administer and is subject to fewer restrictions than companies. It is created by first 
reserving a name with The Ministry of Trade and Industry. It has no memorandum or articles of 
association and the only constitutional document required, is a founding statement (CC1). The close 
corporation comes into existence on registration of the CC1 with The Ministry of Trade and Industry. On 
registration, a juristic person comes into existence and continues to exists as such notwithstanding 
changes in its membership until it is deregistered or dissolved.  
A private company that meets the requirements of a close corporation may convert to a close 
corporation and a close corporation may convert to a private company. 
 
A close corporation exists separate from its members (maximum of 10), who enjoy limited liability. 
Membersô interest is expressed as percentage and not as a number of shares. If a member of a close 
corporation decides to cede (transfer) his/her memberôs interest in the close corporation to another 
person, for example when he/she sells the business, it is not done by means of a ñshare transferò as it 
is in the case of a company, but it is simply done by filling in and registering a CC2 form with Trade and 
Industry. There is no separate Board other than the members. Decision-making by a close corporation 
takes the form of resolutions by the members and are made more or less in the same way as company 
resolutions. Ratification however is not done by shareholders, but the members. Membersô interest is 
also expressed as a percentage not as a number of shares.  
 
Close corporations are popular ñproperty-owning vehiclesò because of the easy setup procedures, as 
well as the procedure to sell a close corporation when the intention is really to sell the property 
belonging to the close corporation. Close corporations are no longer as popular as they use to be in 
South Africa due to changes in Transfer Duty and tax legislation. As a result these legislations lead to a 
decline in the use of close corporations for the purpose of holding property.  
 
This does not mean to say that there are currently no longer reasons why property could and should not 
be bought by close corporations in Namibia. Up to date the sale of membersô interest (with the intention 



Immobilien 

 131 

to actually sell the property) does not attract transfer duty in Namibia. This could mean either 
substantial savings to the purchaser who prefers to buy the close corporation (with the property in it), 
rather than buying the property outright. (It could also develop into a situation where sellers ask more 
for the property because of this advantage) However, should these limitations arrive in Namibia, close 
corporations may become a less attractive vehicle for holding property.  
 
Depending on the transaction, when dealing with close corporations conveyancers will most likely need 
to obtain the following documents relating to property transactions: 

¶ CC1 document (unless superseded by CC2), the founding statement to prove legal existence, 
name and registered number, right to function, who members are and identity of members, and 
the nature of the entity. 

¶ CC2 document (amended founding statement), to ensure the changes that have been made to 
members, name of the close corporation, main business, etc. has been made since registration 
of the close corporation. 

¶ Consent from accounting officers. 

¶ Statement from accounting officers reflecting the identity of members, as well as the solvency 
status of corporation 

¶ The identification documents of members. 

¶ Resolution by members authorising the transaction. 

¶ Resolution of members authorising the signatory and his/her identification document. 
 
(Note that FIA legislation may acquire more detail in future.) 
 

 
1. Advantages and Disadvantages of buying property in the name of a closed 
corporation: 
 
Advantages:  
 

¶ Possible Tax benefits. 

¶ No audited Financial Statements required. 

¶ Own legal persona, separate from its members, irrespective of change of members. 

¶ Multiple owners: A close corporation may have a maximum of ten owners (members). 
 
Disadvantages: 
 

¶ Transfer duty of 8%. 

¶ Limited to 10 members. 

¶ Only natural persons can be members of close corporations. 

¶ The purchaser could be concerned that the close corporation has undisclosed liabilities. 

¶ Remains an asset in the purchaserôs estate. 

¶ Income Tax Returns to be completed annually. 

 

2. Buying Property in the name of a close corporation already in existence: 
 
In terms of Section 46 of the Close Corporations Act, the consent (in writing) of a member holding a 
member's interest of at least 75% or of members holding together at least that percentage of the 
members interests in the Corporation, shall be required for any acquisition or disposal of immovable 
property by the corporation - unless an association agreement provides otherwise. 
Once the required consent has been obtained, the contract can be entered into by any member of the 
corporation acting on its behalf, provided the transaction falls within the scope of the business of the 
corporation stated in its Founding Statement or actually carried out by it.   
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If the transaction falls outside the scope of the corporation's business, a particular member must be 
specifically authorised by the close corporation to conclude the transaction. 
 
Section 54 of Close Corporation Act deals with the powers of the members of the close 
corporation to bind the CC. If the specific member appears to have the authority to represent the 
close corporation and the third party (bank, conveyancer or estate agent) has no reason to believe 
otherwise, the memberôs action would indeed bind the close corporation in so far as the third party is 
concerned. If of course the third party knew better, it is another scenario. It is always advisable to obtain 
a copy of the resolution authorising a member to conclude the transaction and to annex it to the 
contract.   
 
For example, an attorney might know the management, officials or members of a company or close 
corporation so that he/she could dispense with all evidence of the signatories having the necessary 
binding authority. In other circumstances, for instance, where the attorney has doubts about the true  
capacity of the signatories, he/she could only be proved to have acted with the reasonable amount of 
care expected, if he/she had taken the fullest steps in getting the necessary physical evidence about 
the relevant company or close corporation. 
 
 

EXTRACTS FROM THE MINUTES OF A MEETING OF THE MEMBERS OF KUNENE PIONEERS 
CC.  
CC NO: 64/103 HELD AT OUTJO THE 5

TH
 DAY OF JULY 2007 

____________________________________________________________________________ 
 
BE IT RESOLVED THAT: 
1.  The CLOSE CORPORATION buys the hereinafter mentioned property from: 
 
KITTE MULLER 
 
for a purchase price of N$900 000.00 (nine hundred thousand Namibian Dollars)  
 
The Sectional title unit known as: 
 
a) Section No. 2 as shown and more fully described on Sectional Plan No. 80/2002 in the building or 
buildings known as Desert Streams, situated in Klein Windhoek, (Extension No.5), Municipality of  
Windhoek, of which section the floor area, according to the said sectional plan, is 218 (TWO ONE 
EIGHT) square metres in extent; and 
b) an undivided share in the common property in the land and building or buildings as shown and more 
fully described on the said sectional plan, apportioned to the said section in accordance with the 
participation quota of the said section specified in a schedule endorsed on the said sectional plan and 
held under Certificate of Registered Sectional Title No. 80/2002 (2) dated 18 OCTOBER 2002.  
 
 
2. PIET BOTES a director of the said CLOSE CORPORATION be and is hereby authorised to sign all 
documents on behalf of the CLOSE CORPORATION which may be necessary to give effect to the 
abovementioned resolution. 
 
ééééééé 
Member 
ééééééé 
Member 
ééééééé 
Member 
Certify a true extract 
(It is advisable that all the members sign the resolution) 
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Suretyship Clauses: 
 
As in the case of companies, this is advisable if the estate agent is not familiar with the financial 
standing of the corporation. 
 
 

3. Buying Property in the Name of a close corporation not yet in existence:  
 
Similar to the situation with companies, in terms of Section 53 of the Close Corporations Act, a pre-
incorporation contract is allowed to be signed by an agent or trustee for close corporation to be formed. 
This is applicable where a person may sign an Offer to Purchase and the words ñor nomineeò is 
included. The close corporation is not established yet (in existence) and the idea is for the close 
corporation to be the owner and not the natural person, even though it is not yet in existence.  
 
After its incorporation, the contract must be ratified in the form of a written consent given by all the 
members of the close corporation within the time specified in the contract or, if no time is specified, 
consent must be given within a reasonable time after the incorporation of the close corporation. 
Similarly, as is the case with directors/representatives who sign on behalf of a company to be formed, 
most property sales agreements will contain a clause where a purchaser is a trustee of a close 
corporation to be formed, when the close corporation is not formed or where if it is formed it fails to 
ratify the contract, that the signatory will be bound personally to carry out the obligations of the contract. 
If this clause is not included in the agreement, the person who enters into the contract for the close 
corporation yet to be formed is not personally liable if the corporation and on its incorporation does not 
ratify or adopt the contract.  
 
The following is an example as there are several simpler formulations that could be used to achieve the 
same purpose: 
 

The representative (agent or trustee) hereby undertakes that he will as a matter of urgency make the 
necessary arrangement to register the purchasing close corporation, with one of its main objects the 
adoption and ratification of this agreement, with or without modification and that, in the event of ï  
 
1) the close corporation not being registered within 21 days from the date of signature of this deed of 
sale, or within such further extended period as shall be mutually agreed upon in writing, the seller and 
the purchaser; or 
2) the close corporation having being registered, but failing to adopt and ratify this agreement within 
seven days thereafter, 
 
then, and in such event, the trustee shall be regarded as personally bound and liable in terms of this 
agreement, in the same way as if his/her name and not the name of the close corporation had been 
given as the purchaser herein, and in such event he/she shall be entitled to benefits and subject to all 
obligations existing or creating in this agreement, as if he/she had entered into it in person. 
 

 
 

4. Sale of a close corporation: 
 
I.e. acquisition of the member's interest in a close corporation in order to acquire the membersô 
interest and thereby also the property owned by the close corporation. 
 
There is no provision in the Close Corporation Act similar to Section No. 38 of the Companies Act. 
Consequently, where a company faces difficulties with structuring a deal because of the terms of 
Section No. 38 of the Companies Act, the one way around this difficulty for the company is to convert to 
a close corporation. 
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A close corporation may give financial assistance for the purpose of acquisition of the member's interest 
in that close corporation by any person, if: 
 

¶ The previously obtained written consent of every member is obtained; 

¶ after such assistance, the close corporation's assets (fairly valued) exceed its liabilities; 

¶ the close corporation is able to pay its debts as they become due in the ordinary course of business; 
and 

¶ such assistance will not render the close corporation unable to pay its debts as they become due in 
the ordinary course of business. 
 

Generally, in all other respects, a close corporation is very similar to a company in terms of the legal 
implications of dealing with it. Disposal of a member's interest must take place in accordance with the 
Association Agreement if one exists. In the absence of an Association Agreement, a member can 
dispose of his/her interest only with the consent of every other member of the Corporation. Similarly, no 
person can become a member of the corporation unless the existing members agree to his/her 
introduction into the corporation. In terms of Section 46 of the Close Corporations Act, the consent in 
writing of a member holding a member's interest of at least 75% or of members holding together at least 
that percentage of the membersô interests in the Corporation, shall be required for any disposal of 
immovable property by the Corporation - unless an association agreement provides otherwise. 
 

Note: 
The Purchaser of a member's interest becomes a member of the close corporation only after the 
registration of the amended Founding Statement (CC2) with Trade and Industry. Normally, when one 
purchases a property owning close corporation, one buys the membership as well as the claims. 
Therefore, it would be imprudent to buy a close corporation without having had sight of the latest 
financial statements. From those the ñnew membersò would be able to see precisely what the claims or 
loan account/s is/are that they are buying. You would also be able to determine from these financials 
the affairs of the close corporation and establish whether there are any signs of ñskeletons in the 
closetò. If there are no financials available for at least the last two years, it should set off the alarm bells.  
 
Taking over a close corporation would mean that the onus would fall upon the new members to ensure 
the completion of all the financial statements up to date. Before putting in an offer, potential new 
members should insist upon seeing the latest financials. Although there would mostly be certain 
warranties which relates to the affairs of the close corporation, it is cold comfort to have purchased the 
close corporation and afterwards find that the warranty regarding the books and records have failed. By 
that stage the new members will have parted with their money and may simply be left with a claim 
against a ñsellerò. It would also be wise to ask for a copy of the latest assessment from the Taxation 
Authorities to confirm that there are no nasty tax surprises.  
  
 

 
WHEREAS: 
A. The seller holds a hundred percent (100%) members interest in the Close Corporation registered 
under the name V D B Properties CC, (Registration Number CC/2002/1920) (hereinafter referred to as 
ñthe Corporationò).  
 
B. The Corporation is the registered owner of: 
(FULL PROPERTY DESCRIPTION) 
__________________________________________________________________________________
________________________________________________________________ 
IS AGREED AS FOLLOWS: 
 
1. SALE AND PURCHASE 
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The SELLER hereby sells to the PURCHASER and the PURCHASER hereby purchases free of all 
liens, charges and encumbrances the hundred percent (100%) memberôs interest in the Corporation as 
well as the SELLERôS loan account in the Corporation (if any). 
 
2. PURCHASE PRICE 
 
The purchase price of the memberôs interest shall be the sum of N$ 
éééé(ééééééééé..NAMIBIAN DOLLAR) without any deduction or setoff  
AND shall be secured by a bankerôs or other approved guarantee(s) to the conveyancer within 14 
(fourteen) days after fulfilment of suspensive conditions contained in this agreement.  
 
The full purchase price must be paid to the seller against registration of the transfer of the property into 
the name of the purchaser. 

 
 
 

The following matters should also be dealt with in the above-mentioned ñSale of a 
Closed Corporationò contracts: 
 

¶ Effective Date: The date on which amended founding statements in respect of the close 
corporation constituting the purchaser the sole member of the close corporation is lodged with 
and subsequently registered by the Registrar of Companies and the bonds (if any) are 
registered in the Deeds Registry (whichever occurs later). 

¶ All claims which members may have against the close corporation on loan account or 
otherwise. 

¶ Signing of the amended founding statement by the seller recording the resignation of the 
members of the close corporation and further recording the purchaser as the sole member 
thereof. 

¶ Delivery by the seller against payment of the purchase price to the purchaser, in addition to the 
proof of registration of the amended Founding Statement, all books, records and other 
documents of the close corporation; the resignation of the accounting officer at the CC if 
required by the purchaser, the Title Deed of the property free of encumbrances (including 
bonds). 

¶ Warranties by the seller may include the following: 
-  The seller is the sole registered and/or beneficial owner of the members' interest.  
-  The seller will have the right, power and authority to sell the subject matter, free from 

any option, rights of first refusal or charges whatsoever. 
-  No steps will have been taken for the de-registration of the close corporation in terms of 

The Close Corporation Act. 
-  The only assets of the close corporation will be the specific property. 
-  The close corporation will be the registered owner of the property free from all 

encumbrances. 
-  The close corporation will not be bound to any party under any agreement of 

whatsoever nature not disclosed in this agreement. 
-  The close corporation will have no liabilities, actual or contingent, other than member's 

claims included in the subject matter. 
-  The close corporation will not be engaged in litigation, nor will any law suit or arbitration 

proceedings or criminal proceedings be pending or threatened against the close 
corporation. 

-  The seller shall do nothing or permit nothing to be done on behalf of or in respect of the 
close corporation during the period from the signature of this agreement to the effective 
date which may vitiate any of these warranties. 

-  All transactions of the close corporation will have been properly recorded as required 
by law and all due income tax returns of the close corporation will have been submitted 
to the revenue authorities. 



Immobilien 

 136 

4.3. Sectional Titles  
 
As potential homebuyers adjust their aspirations to take account of rising interest rates 
and higher inflation, sectional title units are selling relatively well comparing to 
freehold homes. Generally, sectional title units are cheaper than freehold homes, and 
they are now attracting many potential buyers who are a little cash-strapped. Security 
considerations are also coming into play as most sectional title units are located in 
gated complexes. However, when introducing a potential buyer into purchasing a unit 
in a Sectional Title Complex, agents need to prepare and inform them on exactly what it 
is they will become an owner of. This ñlock-up-and-goò lifestyle they have always 
wanted may not be what they thought it would be.  
 
For instance, they will have to abide by certain rules and regulations which never applied to the full title 
house they have lived in for 20 years and now sold. Therefore, make sure they know what is expected 
from them and what they can expect from their neighbours, the complex and the Body Corporate, levies 
and managing agents.  
 
In Namibia we are currently in the process of adopting a new Sectional Titles Act. This Act, which is 
very much similar to the South African Sectional Titles Act, Act 95 of 1986 in South Africa, was recently 
finalised by a legal drafter. This ñnewò Act/draft Bill is now being forwarded by the Ministry of Land and 
Resettlement for further debate in Parliament. The biggest pitfall of this new Act on arrival in Namibia 
would be the Exclusive Use Areas (EUAôs). 
 
Like the old Act, this Act also provides for the division of buildings into sections and common property, 
as well as the acquisition of separate ownership in the sections, coupled with joint ownership in the 
common property. The major difference is that the transfer is not done by endorsements on the original 
certificate of registered sectional title but, instead, it will be similar to transfer of properties in terms of 
the Deeds Registry Act (conventional transfer). Another difference is the allocation of exclusive use 
areas and the transfer thereof by means of Notarial Deed of Cession to the transferee. 
 
For the purpose of this guide we focus on the current Namibian Sectional Title Act, Act no 66 of 
1971 
 
According to Section 1 of the above Act a new concept of landownership was introduced to 
Namibia. 
 
According to the Oxford Dictionary, the definition of title is: ñthe right of ownership of property.ò These 
rights of ownership of a part(s) of a building are now possible and the Act provides for separate 
ownership of a property. Although we are a ñland-lovingò nation, many people are attracted to sectional 
title living because of the convenience and low maintenance, security and community spirit offered by 
them. People increasingly felt the need to own a part of a building (such as a flat) or one building 
situated with other buildings on the same piece of land (such as a ñtownhouseò).  
 
Almost any building can be divided into self-containing units such as a block of flats, offices or 
townhouses, and by August 2007 there were around 1 380 Registered Plans and 10 920 Units in 
Namibia and many more are being developed.  
(Note that ñduetsò also reside under the Sectional Title Act, as registration of the plan and opening of 
the register take place for only two units.) 
 
 

How does a scheme come into existence? 
 
A property developer bought a large stand in town. He/she decided to develop it by building two or 
more housing units on the stand and selling the individual units or sections. The stand is too small to be 
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subdivided into separate stands, so he/she is not able to sell the individual houses as freehold 
properties. The alternative is to develop a sectional title scheme.  
 
After planning, preparation and discussions with town planners, the first and probably most important 
step is the approval from the local authority regarding the use and density zones in relation to the 
proposed development of property. If there are possible consolidations of (adjacent) property 
(belonging to the same owner), the consolidation diagrams also need to be drawn up and approved by 
both the surveyor general and the local authority.  
 
Once this is dealt with and the owner (developer) wishes to divide a building into sections, he/she 
should consult with an architect to prepare the necessary site layout plan which shows the ten three-
bedroom houses with their garages.  
 
Once the site plan is finalised and the building plans approved, the building of the sections can begin. 
The developer now instructs a land surveyor to draft a sectional plan. Sectional plans show the area of 
each section. Note that the mid-wall measurements are +- 6% smaller than the outer area. The sheet of 
the plan showing the positioning (birdôs eye view) of the buildings in relation to the land, is known as the 
block plan. The next step in the process of sectional title development is for the land surveyor to sign 
the sectional plan and to submit it to the Deeds Registry for approval. Once satisfied that the plan 
complies with all relevant legal requirements, the SG approves the sectional plan.  
 
Once these plans are approved, the documents for the opening of the sectional title register and the 
registering of the plan are lodged in the Deeds Registry by a conveyancer who has, while waiting for 
the approval of the sectional plan, already prepared the application to be submitted to the Deeds 
Registry. Once the deeds office has opened the sectional title register and registered the sectional plan, 
a unit in the scheme comes in existence and may be transferred to the new owners.   
 
It is possible for a developer to develop a sectional title scheme in stages or phases. This is done by 
ñreserving the real right to extend the schemeò on the sectional plan and on the application for the 
opening of the scheme when it is first lodged at the Deeds Registry. If such a right exists, it must be 
disclosed to any new potential purchaser in the scheme and should also be disclosed in an agreement 
between the seller and the purchaser. It is the conveyancerôs job to check this and to confirm, in a 
certificate to the Registrar of deeds at the time of transfer, that the real right to extend the scheme has 
been disclosed to the purchaser.  
 
The requirements pertaining to lodgement and registration are prescribed by the Deeds Registry Act as 
well as the Sectional Titles Act.  
 
 

The share of a developer in the buildings or land: 
 
The developer (as original owner) shall be the owner of sections not held by any other person. His/her 
share in the common property would therefore also depend on the total of the participation quotas of 
such sections held by him/her.  
 
The developer shall cease to have a share in the common property when the ownership of all sections 
is held by another and not by him/her anymore. 
 
 

What do you actually own in a scheme? 
 
You own a unit, which means: 
 
         1. You own a specific section of the building; plus 
         2. a share in the common property proportioned to the quota of that unit. 
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Practically, you own the inside of the property, i.e. the space contained by the inner walls, ceilings & 
floors of the unit. You are entitled to paint or decorate or undertake alterations as desired, providing 
such alterations do not infringe on municipal by-laws. 
 
The common boundary between your section of the building and another section, or the common 
property area/property is the very middle line of the floor, ceiling, wall or whatever the case may be.  
 
Sometimes an apartment can be in one building while the garage belonging to that apartment is 
situated in another building. Estate agents should always make sure exactly what compromises a 
section. The first place to consult will most likely be the registered sectional plan for that scheme. 
 
 

What is a section? 
 
A section means a specific portion of a building (a flat in a multi-storey apartment block) as shown as 
such on a sectional plan. 
 
 
Section    +    Share of common property    =    Unit 
 
 

What is ñCommon Propertyò? 
 
The Common Property is that part of a scheme which does not form part of any section. It basically 
comprises of the land on which the scheme is situated. Driveways, gardens, swimming pools, corridors, 
roofs, lifts and entrance foyers in general are good examples of common property. Naturally all the 
owners of the various sections are the ñownersò and therefore entitled to use the common property. 
 
Our current Sectional Title Act in Namibia does not make provisions for Exclusive Use Areas like the 
new Act in South Africa. If owners of a unit in an existing scheme want to reserve certain areas for 
exclusive use (parking or garden), the best way to do so is by ways of the management rules (see 
discussion on rules). 
 
 

What is your ñundivided shareò in the common property? 
 
In relation to an owner of a unit, undivided share in the common property means the undivided share of 
that owner in the common property as determined in accordance with the quota of the section of which 
he/she is the owner and in relation to a section means the undivided share in the common property 
apportioned to that section in accordance with the quota of that section. In short, one can say that the 
owners of the sections are co-owners of the common property. Your share in ownership thereof will 
depend on your participation quota. 
 
 

What is your Quota / Participation Quota (PQ)? 
 
PQ =           Floor Area of your section to the nearest square meter  (divided by)  
             Total Floor Area of all the sections in the building to the nearest square meter 

 
The PQ is a percentage expressed to three decimal places. 
 
This calculation is done by the land surveyor/architect who prepared the sectional plan and shows on 
the last sheet of the plans. Although a Body Corporate can make rules, shareholding is fixed and 
cannot be altered unless the building is altered. 
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Why is PQ important? 
 

i. It determines the size of the owner's undivided share in the common property.  
ii. It determines the value of the vote of an owner of a section (in the case where the vote is 

reckoned by value).  
iii. It determines the amount of the owner's levy towards the Body Corporate.  
iv. It determines the amount a particular owner can be held liable for in the payment of a judgment 

debt of the Body Corporate.  
 
 

Who controls the Common Property? 
 
Once a sectional title register is opened, the scheme functions in an orderly fashion and owners and 
occupiers must comply with rules that govern the day-to-day aspects of living in a sectional title 
scheme. The common property is controlled by the Body Corporate. There are no exceptions to this 
rule. This means that even though parts of the common property are designated exclusive use areas, 
these areas are still controlled by the Body Corporate and are therefore subject to the rules of the 
scheme. These rules might prohibit a "braai" in an exclusive use garden or balcony, control the type of 
fence or wall erected around a garden, or prevent the installation of a plunge pool or spa bath without 
first obtaining the consent of the trustees. 
 
 

Who is ñThe Body Corporateò? 
 
The Body Corporate is not some mysterious group of outside rulers that acquire power over sectional 
title schemes. It is rather a collective name given to all the owners of units in a scheme. It comes 
automatically into existence as soon as the sectional title register is opened and the first unit is 
transferred to a new owner. All registered owners of units in a scheme are members of the Body 
Corporate.  
 
The Body Corporate has perpetual succession and shall be capable of suing and of being sued in its 
corporate name in respect of:  
 
a)  Any contract made by it; 
b)  any damage to the common property; 
c)  any matter in connection with the land or building for which the Body Corporate is liable or for which 

the owners are jointly liable; and 
d)  any matter arising out of the exercise of any of it is powers or the performance of any of duties under 

this Act or any rule. 
 
The Body Corporate controls and runs the scheme. Major decisions regarding the scheme are made by 
the Body Corporate, usually at the Annual General Meeting (AGM), or at a Special General Meeting 
(SGM). At these meetings, matters which affect the scheme are discussed, budgets are approved, rules 
can be changed and trustees are appointed ï these are often accompanied by lively discussions! 
 
Each member of a Body Corporate is entitled to vote at these meetings, providing that the member is 
not in arrears with levy payments or in serious breach of the rules. Members (who are basically the 
owners of units) in default can only vote in certain circumstances. 
 
As described earlier, an individual member's voting power is governed by the member's percentage 
ownership (PQ) of the common property.  
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Duties and powers of the Body Corporate: 
 
The Body Corporate shall carry out the duties and exercise powers as assigned and conferred in the 
Act. 
 
Main Duties: 
 

¶ Insurance and maintenance of the building, plants and common property 
 
Main Powers: 
 

¶ To establish a fund for the above duties, determine the amounts needed and require the 
owners to make contributions to this fund by ways of levies and open accounts for that fund. 

¶ To appoint such managing agents and employees as it may deem fit. 
 
 

What is the ñlevyò? 
 
The costs incurred in running a scheme that has to be paid by the Body Corporate. These costs could 
include: 
 

¶ Rates and taxes  

¶ Water and electricity used on the Common Property  

¶ Sewerage  

¶ Insurance premiums for the Common Property  

¶ Repairs and maintenance of the Common Property  

¶ Wages and salaries of the cleaners and other staff  

¶ Security  
 

These costs are paid by individual owners in the form of a monthly levy, calculated in accordance with 
the participation quota for their unit. Some costs incurred in the upkeep of Exclusive Use areas can be 
recovered from the user of that area. 
 
In addition to the above, the Body Corporate is obliged to establish a fund for future maintenance and 
unexpected expenses. The size of this fund is not specified in the Act, but a wise Body Corporate will 
make sure that the fund is adequate for the size of the complex and present condition of the property. If 
the fund becomes excessively large, the Act does not allow any part of the excess to be refunded. 
However, the excess can be used to subsidise future levies or to improve the common property.  
 
Before transfer of a unit to a new owner can happen, a clearance certificate must be obtained from the 
Body Corporate stating that all levies for the seller to the Body Corporate is fully paid-up. 
 
 

How is the levy calculated? 
 
At the inception of a scheme and again before every AGM, the trustees have to prepare a budget for 
the following year. This budget is then presented to all members of the Body Corporate at the AGM. 
The Body Corporate can either accept the budget or can ask for changes to be made. Once the budget 
has been accepted, the total annual cost is divided into a monthly amount. Each owner is then "levied" 
a monthly amount, which is his/her share of the common budget.  
 
The amount is calculated in accordance with the Participation Quota (PQ) of the owner unit. Larger 
units have a higher PQ than smaller units and the amount paid by each owner will vary accordingly. 
The members of the Body Corporate may by unanimous resolution make rules whereby a different 
value is attached to make contributions. 
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Can the levy be changed at times? 
 
Yes. In an emergency, the trustees can impose a special levy to cover expenses of an unforeseen 
nature. 
 
 

Can an owner be summoned by the Body Corporate for levies in arrears? 
 
Yes, the Body Corporate has the power to approach the court of law to issue summons against an 
owner for not paying the levies.   
 
 

The personal liability of various owners: 
 
Like the South African Act, the current Namibian act also provides that a judgment creditor can recover 
from the owners of sections on a pro-rata basis, in proportion to their prospective quotas, in respect of 
an unsatisfied judgment against the Body Corporate. Therefore, a local authority is empowered to 
recover any rates and taxes levied by it from the Body Corporate and in default thereof, from the 
owners on a pro-rata basis. Owners who made payments directly to the judgment creditor can be 
refunded by the Body Corporate. 
 
 

 
Rules of the Complex: 
 

Who makes the rules? 
 
An original schedule (as provided in the Act as Schedule 1 and Schedule 2) setting out the rules shall 
accompany the application for the opening of the sectional title register at the Deeds Registry.  

 
Can rules be changed? 
 
Although a developer is free to design new rules from scratch, the Sectional Title Act contains as an 
annexure a standard set of rules which developers may adopt with or without amendments. 
 
Section 27 of the Act also authorises members to put proposed changes to the Body Corporate at a 
General Meeting, at which members will be able to discuss the proposed changes before being asked 
to vote for or against them. To change schedule 1 rules, a unanimous resolution is needed and for 
schedule 2 rules a special resolution is required.  
 
Unanimous Resolution: A resolution passed unanimously at a general meeting of which at least 
fourteen daysô notice specifying the proposed unanimous resolution has been given and at which all 
owners of sections are personally present or represented by proxy. 
 
Special Resolution: A resolution passed by a majority of not less than three-fourths of the votes 
(reckoned in value) and not less than three-fourths of the votes reckoned in number of all the owners of 
sections, at a general meeting, of which at least fourteen daysô notice specifying the proposed special 
resolution has been given. 
 
According to Section 27 (3) of the Act, no addition or amendments to, or repeal of any rules shall be of 
any force or effect until the Body Corporate has lodged with the Registrar a notification in the prescribed 
form and the Registrar has made reference thereto on the schedule to the relevant sectional plan.  
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Rules of a sectional title scheme are divided into two broad categories; 
 
¶ Management rules  

¶ Conduct rules 
 

The Schedule 1 (Management) rules deal with the following important aspects of 
management: 
 

¶ Trustees of the Body Corporate: How many there may be, how they shall be elected, how 
voting shall take place, how vacancies shall be filled, choosing a chairman, calling of meetings, 
how to determine a quorum, how to keep minutes and proper books and accounts relating to 
levies, money and expenses, if and when to make these books and accounts available to 
owners and new owners, signing authorities, etc. 

¶ Regarding general meetings of owners: Frequency, notice, proceedings, quorum, votes and 
proxy thereof, as well as electing of a chairman for the meetings.  

 
 

The Schedule 2 (Conduct) rules determine what is permissible in terms of conduct of 
owners, occupants and their guests: 
 

¶ The rules will specify for example: the specific use or purpose of a section, rules regarding 
common property, whether pets are allowed, the appearance of units, etc.  

 
 

Note on trustees (of the Body Corporate) and the Sectional Title Management: 
 
A Sectional Title life-style brings together people from diverse backgrounds, age-groups, interests and 
philosophies. Often, the only common factor is ownership of a unit in the scheme in which they live. 
Inevitably, integrating such diverse backgrounds into a stable, happy and successful scheme presents 
problems. 
 
The success or failure of most schemes rests almost entirely with the trustees, who are normally 
owners in a scheme, who have been entrusted by the Body Corporate to ñlook after the schemeò. The 
role of a trustee is not an easy one. It is time-consuming, often frustrating and requires sensitivity, 
patience, wisdom and occasionally, the hide of a rhinoceros! A trustee is a manager, negotiator, 
mediator and peace-maker. A trustee needs to understand the Act and must be able to interpret the 
rules and guide the Body Corporate. A trustee must be able to understand and control budgets and 
accounts. Most trustees are laymen without a legal or accounting background, so their task is 
tremendous.  
 
The minimum number of trustees for a scheme is two. The Act does not specify the maximum number.  
Ideally, a trustee should possess skills or qualities which will be of benefit to the scheme. Accounting or 
legal knowledge, organisational abilities, knowledge of electrical or mechanical matters, the ability to 
type or bookkeeping skills are much in demand and can save the Body Corporate a lot of time and 
trouble! It is permissible to appoint as trustee someone who does not own a unit in the scheme, 
although this not common practice. At all times, the majority of trustees must be owners in the scheme. 
At the first meeting, after being appointed, the trustees elect a chairman who usually holds office until 
the next AGM. The trustees do not have the same powers as the directors of a company or members of 
a closed corporation. Trustees work on a voluntary, unpaid basis, although a trustee who is not an 
owner in a scheme may receive payment derive any financial or economic benefit for acting as a 
trustee.  
 

 
Who are the Managing Agents? 
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Most Body Corporates appoint or ñoutsourceò certain functions to a managing agent who specialises in 
sectional title administration. These managing/administrative agents must be registered with the Estate 
Agentôs Board and hold a valid Fidelity Fund Certificate. The agents normally send out monthly 
statements to collect levies and other monies due to the Body Corporate. They have to keep books, 
recover debts, prepare budgets and arrange for repairs and maintenance, as well as other 
administrative duties on behalf of the Body Corporate. Good managing agents should normally have a 
good understanding of the Act and also act in good faith towards the Body Corporate and owners.  
 
 

Changes to Units or Grounds:  
 
In the interest of keeping uniformity, minor changes may be approved (in writing) by the trustees. 
Consent is thus needed for all external changes, i.e. aerials, satellite dishes, awnings, enclosures, 
changing of exterior colour schemes, air conditioners, paint work, window fittings, etc.   

An owner, who wishes to extend his/her section, either by the addition of an extra room or the extension 
of an existing room, must get a unanimous resolution from the Body Corporate (as any alterations may 
change the look of the property, or increase the insurance) approving the extension before approaching 
the local authority for planning approval. In addition to the cost of effecting the extension, the owner 
whose section is to be extended will be responsible for the costs occurred by surveyor to get the 
sectional plan amended by re-calculating participation quotas and have the amended sectional plan 
registered. This applies to any extension which infringes onto common property and can include 
balconies, patios and terraces, including vertical extensions. According to section 18 (1) of our current 
Act, should any participation quota of a section which is mortgaged be effected by the amendment on 
the sectional plan, consent from mortgagees will be required.  
 
 

Sale and transfer of a Sectional Title Unit:  
 
In a new development, the developer may even start to sell the proposed sections long before the 
sectional plans have been drafted and even before the sections have been built. It could be time well 
spent to ensure from the sectional plans what the correct number is of the unit a client is buying. These 
numbers can often change from the developer to the architect and differ from the legal number that is 
being registered on the sectional plan. Therefore most contracts make provision for the fact that 
numbers could change.  
 
Any deposits paid by the purchaser in regard to the buying of units must be held in trust by the 
conveyancer and the earliest that the developer may use these funds is when the sectional title register 
has been opened in the Deeds Registry.  
 
When dealing with a prospective buyer on a sectional title unit, make sure to get a copy of the rules 
governing the scheme. This can easily be obtained from the trustees who must provide it to prospective 
purchasers. At the same time it is good to get the names of the trustees and, if possible, the contact 
information of the managing agents appointed by the Body Corporate to manage the complex. You also 
need to supply the prospective purchaser with the amount of levy payable each month. Also make sure 
to correctly advise prospective purchasers on ñhouse rulesò like pets and other arrangements. This 
information can be obtained from the trustees or the managing agent. 
 
Make sure to use the correct contract for sectional title purchases. Besides the requirements for a 
regular Deed of Sale/Offer to purchase, it should have the correct property description. It is also wise to 
put the amount of levy payable with an explanation on the contract what the terms Body Corporate, 
rules and levy means.  
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Besides the guidelines of Chapter 5 on the Process of Registration, an agent can also contribute 
positively to the process by assisting to obtain a Body Corporate Clearance Certificate which is required 
from the conveyancers to do the transfer of ownership. Once all the requirements are in place 
(necessary declarations are signed, transfer duty and stamp duty are paid) and after fulfilling of the 
suspensive conditions, a conveyancer will sign a certificate in terms of section 11 (4) in terms of which 
all the facts of the transaction is stated and, on the basis of that certificate the Deeds Office will endorse 
the transfer of ownership on the Certificate of Registered Sectional Title.  
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Example of Certificate of Registered Sectional Title 
PREPARED BY ME: 

 
_____________________ 

CONVEYANCER 
JACOBS JJ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CERTIFICATE OF REGISTERED SECTIONAL TITLE NO 
 
CERTIFICATE OF REGISTERED SECTIONAL TITLE ISSUED 
IN TERMS OF SECTION 8(2)(d) OF THE SECTIONAL 
TITLES ACT, 1971 
 
I, the Registrar of Deeds at WINDHOEK do hereby certify that 
 
DESERT STREAMS CLOSE CORPORATION NO 2 
Registration number CC/2000/2000 
 
is the registered owner(s) of a unit, consisting of 
 
(a) SECTION NO 2, as shown and more fully described on   SECTIONAL PLAN NO 3  /2001 
in the building or buildings known as DESERT STREAMS of which Section the floor area, according to 
the Sectional Plan, is 210 (TWO HUNDRED AND TEN) Square metres in extent; and 
 
 
 
 
 
 
 

3 / 2001 (1) 

_______________ 

(UNIT)  
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-2- 
 
(b) an undivided share in the common property in the land and building or buildings as shown and more 
fully described on the said Sectional Plan, apportioned to the said Section in accordance with the 
participation quota of the said Section specified in a Schedule endorsed on the said Sectional Plan, 
 
 
and that the said owner's title to the said Section and undivided share in the said common property is 
subject to or shall benefit by 
 

(i) the servitudes, other real rights and conditions, if any, endorsed on the said Sectional plan and 
the servitudes referred to in Section 19 of the Sectional Titles Act, 1971, and 
 
(ii) any alteration to the building or buildings or to a Section or to the common property shown on 
the said Sectional Plan. 
 

 
SIGNED at WINDHOEK on the 
 
 
 

 __________________________________ 
 REGISTRAR OF DEEDS 
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BLADSY/ PAGE       3 
 
 

 
 

Possible Sectional Title Endorsements 
 

Endorsement: Refers to the Registrarôs mark or endorsement (stamp) being made on a Title Deed. 
Some endorsements merely serve to note a fact on a deed while other endorsements effect transfer of 

ownership of immovable property. 
 
 

1. On transfer of ownership on the Certificate of Registered Sectional Title: 
 

ENTRY NO:éééééééééééééééééé.. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2. In case the unit was transferred, the following endorsement will be made on the 
previous ownership endorsement and a new entry will follow. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

DESERT STREAMS 
 

Ownership in th e unit held under this Certificate of Registered Sectional Title is  
 
hereby transferred to and registered in the name ofééééééééééééééééé 
 
ééééééééééééééééééééééééééééééééééééééééééééééééé 
 
éééééééééééééééééééééééééééééééééééééééééééééééé.. 
 
Vide Conveyan cerôs Certificate No:ééééééééééééééééééééééééééé.. 
 
Filed herewith / with duplicate original hereof.  
 

Deeds Registry  
 
Windhoek  
 
 
Date                                                           éééééééééééééééééééé. 
 
ééééééééééééééééééé..                           REGISTRAR OF DEEDS  

 

 

Transfer to:  
 
 

See entry NO: ééééééééééé 
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3. In case of the unit being held by a Sectional Mortgage Bond the following 
endorsement will follow after the ownership endorsement on the Certificate of 

Registered Sectional Title. 
 

 
ENTRY NO:éééééééééééééééééé.. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

4. In case of the above Sectional Mortgage Bond being cancelled, the following 
endorsement will be made to the right side over the above Mortgage endorsement to 

indicate that it has been cancelled. 

 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 

Hypothecated by Sectional Mortgage Bond No éééééééééééééééééééé.. 
                                                                                   (unit)  
 
dated ééééééééééé for an amount of N$ ééééééééééééééééééééé. 
 
 

Done onéééééééééééééééééééé.thisééééééééééééééééé.day 

 
 
oféééééééééééééééééééééééé/20éééééééééééééééééééé. 
 
 
 

                                                            éééé.. éééééééééééééééé.. 
                                                                        REGISTRAR OF DEEDS  

 

 

CANCELLED  
 

Deeds Registry  
 
éééééééé. 
 
Date                      ééééééééééé.. 

                                   

ééééééééé.        Registrar of Deeds  

BC                     /  



Immobilien 

 149 

 

4. 4.  Conventional Deed of Transfer / Title Deeds  
 
 
 

A Deed of Transfer serves a twofold purpose: 
 
1.  Instrument: It is a document by means of which the right of ownership of land is transferred from 

one person to another. 
2.  Publicity: It serves as proof of the ownerôs right of ownership over the land ï proof after 

registration. 
 
 

Some general Rules applicable to Deeds and Registerable Documents: 
 

¶ All deeds will be on A4 size paper of good quality and utilize good quality printing. 

¶ The upper half of the first page will be left blank for endorsements and there will also be a left 
margin of 4 cm for binding (staples). 

¶ Signatures must be in black ink, pages must be numbered and all blank spaces would be ruled 
through and only one side of the page will be used. 

¶ Place and date of execution must be disclosed. 

¶ In case of more than one transferor/transferee ï parties must be numbered (except marriage in 
community of property and partnerships). 

¶ In case of more than one property: property must be numbered. 
 
 

All relevant information relating to a specific piece of land and its owner can be 
determined from a Deed: 
 

¶ Who the previous owner was and who the current registered owner is. 

¶ Is the property bonded? 

¶ When was the date of transfer? 

¶ A description of the property (including size). 

¶ Reference to diagram or general plan of the property. 

¶ Conditions of Title and applicable servitudes. 

¶ The right of use, the date of sale and the purchase price. 
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PREPARED BY ME: 
 
                                                                                                                                                                                          

__(signature)__                                                                                                                                                                                     
CONVEYANCER                                                                                                                                                                                                         

JACOBS JJ 
(Note 2) 

  
 

 
 
 
 

(Note 3) 
 
 
 
 
 

 
 
 

 
 
 
(Note 4) 
Lodged by:                                                                                                      
Die Hard Attorneys 
Schutzen Haus, Schutzen Street 
Windhoek 
 DEED OF TRANSFER 
                                                            (Note 6) 
 Be it hereby made known: 
(Note 7) 
That JOHANNES JACOBUS JACOBS 

appeared before me, Registrar of Deeds at WINDHOEK 

he, the said Appearer, being duly authorised thereto by a Power of Attorney granted to him by 

ADRIAAN JANTJIES 
Born on 10 February 1968 
and 
MARIA ELIZABETH JANTJIES 
Born on 15 November 1970 
Married in community of property to each other 
 
dated the  9th  day of  April  2007, and signed at  Windhoek  

 

 

Analysis  of a Deed of Transfer  

(Note 1)  

T            /2007 

(Note 5)  


